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NOMINATIONS OF MARSHA S. BERZON AND
ROBERT E. KATZMANN (UsS. CIRCUIT
JUDGES); KEITH P. ELLISON, GARY ALLEN
FEESS, WILLIAM ALLEN PEPPER, JR,
KAREN E. SCHREIER, STEFAN R.
UNDERHILL, AND T. JOHN WARD (U.S. DIS-
TRICT JUDGES)

WEDNESDAY, JUNE 16, 1899

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice, at 2:59 p.m., in room
SD-226, Dirksen Senate Office Building, Hon. Orrin G. Hatch
(chairman of the committee) presiding.

Also present: Senators Thurmond, Sessions, Smith, Leahy, Ken-
nedy, Feinstein, and Schumer.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S.
SENATOR FROM THE STATE OF UTAH

The CHAIRMAN. We are just a minute early, but I think we will
start, anyway. How is that?

Today we are holding a judicial nominations hearing for 8 nomi-
nees—that is rather rare—2 circuit nominees and 6 district court
nominees. Now, this hearing follows the committee’s approval of 2
judges earlier this year, and I note this hearing is approximately
3 months earlier in the year than the first hearing for circuit and
district court nominees in 1993, when I was in the minority on this
committee. Also, I note that there was only one hearing for circuit
and district court nominees in all of 1993.

It is my expectation that the work of the committee will continue
at a reasonable pace throughout this year. This is important work
and I take it seriously, and we will continue to do our best.

Of course, the committee cannot approve nominees that have not
been sent to us by the President. As the Chief Justice noted in his
most recent report on the judicial branch: The entire Sentencing
Commission is vacant. We have seven seats that are still vacant,
and not a single nomination has been made. Without any commis-
sioners, no Sentencing Guidelines can be passed for new criminal
statutes, no modifications can be made to existing guidelines to ad-
dress issues raised by the courts. So I look forward to working with
the President and others to ensure that this important Commission
can obtain a slate of Commissioners and get back to work this year.

8§
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Together, Senator Leahy and I have ensured that the President’s
nominees receive a fair hearing and that Federal courts are ade-
quately staffed to perform their constitutional function. This com-
mittee has been instrumental in the Senate’s confirmation of 306
judicial nominees and over 200 other nominees by President Clin-
ton. By conducting thorough but expeditious reviews of nominees
and by holding hearings, we should be able to keep the number of
g{a}g@ncies from inhibiting the work of the Federal courts and other

ies.

I am confident that by the end of this session the committee will
have done a fair and even-handed job of evaluating and approving
judicial nominees just as it has done in previous years. I look for-
ward to working with my colleagues on the committee to accom-
plish this.

Now, today we have three panels. The first panel will consist of
the sponsors of the nominees who will make short statements on
behalf of their nominees. The second panel will consist of the two
circuit court nominees, and the third panel will consist of the six
district court nominees.

So if I could call those who are going to speak for the judges for-
ward. Senator Lott and others, if you will take your seats here, we
would appreciate it.
hiExcuse me. Senator Kennedy is here. We will be glad to turn to

m,

STATEMENT OF HON. EDWARD M. KENNEDY, A U.S. SENATOR
FROM THE STATE OF MASSACHUSETTS

Senator KENNEDY. Thank you, Mr. Chairman. I wanted to ex-
press my appreciation for scheduling the hearing, and we look for-
ward to our pending nominees. I am particularly pleased that the
nominations of Marsha Berzon and John Ward and Karen Schreier
are among those we will be reviewing today.

Ms. Berzon is an outstanding attorney with an impressive record.
She has written more than 100 briefs and petitions to Supreme
Court, argued several cases there. When she was first nominated
last year, she received strong recommendations and had a bipar-
tisan list of supporters, including our former colleague, Senator Jim
McClure. Fred Alvarez, a Commissioner on the Equal Employment
Opportunity Commission and Assistant Secretary of Labor under
President Reagan, supports her. I hope we can move expeditiously
on her nomination. It was first received in the committee in Janu-
ary 1998, and she has answered numerous questions on a wide
range of topics during a previous hearing and in writing.

John Ward has over 30 years of legal experience, 20 years as a
founding and managing partner of his own law firms. He has con-
ducted 150 full trials in Federal and State courts. He has extensive
experience in civil jury trials and also as a county prosecutor.

Karen Schreier is a distinguished U.S. attorney for the District
of South Dakota, confirmed to that position by the Senate. She has
served for 6 years representing the United States as both plaintiff
and defendant in Fe£ara1 court in South Dakota. She manages the
U.S. Attorney’s Office, supervises a staff of over 20 Federal pros-
ecutors. She has also assisted Congress on numerous occasions, tes-
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tifying in House and Senate hearings on important issues involving
juvenile crime.

We know the magnitude of the task before us. There are cur-
rently 65 vacant judgeships in the Federal judiciary;, 12 additional
vacancies are likely to open up in the coming months when more
and more judges retire from the Federal bench. Of the 65 current
vacancies, 28 have now been classified as judicial emergencies by
the Judicial Conference of the United States, which means they
have been vacant for 18 months or more. In the District of Western
Pennsylvania, one position has been vacant since November 1994,
4% years, inexcusably long by any standard.

So I want to commend you, Mr. Chairman, for having the hear-
ing. I look forward to working with you so we deal effectively with
the backlog and meet our constitutional responsibilities in the con-
firmation process.

I thank the Chair.

The CHAIRMAN. Well, thank you, Senator Kennedy.

- I think we will turn to the distinguished Majority Leader first
and then Senator Cochran and then, if I could, I will turn to the
distinguished Senator from New York. I will try and do this, if I
can, on a seniority basis. If Senator Daschle arrives, we will inter-
rupt and allow him to make his speech because we know our lead-
ers have a lot to do in addition to all of us, but we will show that
kind of deference.

So, Senator Lott, we are happy to hear from you.

STATEMENT OF HON. TRENT LOTT, A U.S. SENATOR FROM THE
STATE OF MISSISSIPPI

Senator LoTT. Thank you, Mr. Chairman, Senator Kennedy, Sen-
ator Leahy, and my colleagues here on the panel. I was just noting
to Senator Lieberman and Senator Dodd——

The CHAIRMAN. Senator Lott, if I can interrupt you, the ranking
member is here and he wants to make his statement.

Senator LEAHY. No, no. That is all right. I am just very excited
to be at our first confirmation hearing this year, the longest the
Senate has ever taken to hold a hearing in the 25 years I have
bﬁen here. I am so excited that I really wanted to be here and see
this.

I will submit a statement. I don’t want to hold up this distin-
guished panel, all of whom are good friends.

Senator LOTT. Thank you, Senator Leahy. And, Mr. Chairman,
again, I was just saying with this panel, if we could do a little leg-
islative business while we were here, there is no telling what we
could get done right here at this table. [Laughter.]

The CHAIRMAN. This is a good bunch to do it with.

Senator LOTT. I appreciate my senior colleague from Mississippi
allowing me to go ahead and get started. It is a great honor for me
today to be here and introduce to the committee the President’s
nominee to the U.S. district court in the Northern District of Mis-
sissippi, Mr. William Allen Pepper, Jr. He has his wife, Ginger,
here with him; his son, William Allen Pepper III; his sister, who
is one of his greatest assets, LouAnn Cossar, and her husband. I
don’t know what your protocol is here, but I am very proud of this
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family, and I would like to ask them if they would stand and be
recognized. Here they are right here.

The men may not look like much, but the ladies compensate.
[Laughter.}

I :v;lould ask, Mr. Chairman, that my statement be put in the
record.

The CHAIRMAN. Without objection, we will do that.

Senator LOTT. I have known Allen Pepper since 1959. I remem-
ber the night we met. We were at the same place as freshmen, and
we wound up around the piano singing. And we sang together for
the next 4 years in a quartet—a quartet I might say, to your great
relief, I am sure, that was better than the singing Senators I now
sing with. He became my roommate for 3 years at the University
of Mississippi. I have known him over the years to be one of the
most honorable men I have ever met in my life. That is the life he
lived even in the college days, and that is the one he continues to
live in an exemplary way in Cleveland, MS.

He has had quite a distinguished career. After he graduated, he
went off and served 2 years in the 101st Airborne in the Army. He
returned and got his law degree from the University of Mississippi
Law School. He has had a very active practice. In fact, he calls me
quite regularly and says, “Well, I am representing another one of
your criminal relatives,” Wantmg to know what he should do with
them, and I say, “Well, just get them out of jail and do the best
you can.”

He has practiced as one of those sole practitioners that you don’t
have a lot of anymore in a small town. He was in this solo practice
for 26 years. Yes, Senator Kennedy, he was a trial lawyer. As a
matter of fact, he was president of the Mississippi Trials Lawyers
Association, but he worked with the Bar Association as a whole,
served in a number of positions there, and was actually nominated
to be president of the Bar Association. He was the director of the
Young Lawyers Group and president of the Mississippi Bar Foun-
dation. He was a leader in the Mississippi pro bono praject. He has
also been very active with the University at Cleveland, Delta State
University.

He served as an elected official. He was elected as a Democrat
to be an elections commissioner in Bolivar County. He also served
for a number of years, maybe as many as 12 years, as the attorney
for the Board of Education in that county.

He has all the usual civic activities and honors, ranging from the
Lions Club to Junior Auxiliary activities. Mr. Pepper is the kind of
person we need to have serve on the bench. He has had a diverse
practice. He has been very much involved in his community and his
State, and he is a man of the highest possible integrity. And so
even though he has this one blot on his record of being my former
roommate and probably the closest friend I have had in my life, I
am very proud that President Clinton has selected him as his
nominee for this vacancy on the U.S. court in the Northern District
of Mississippi.

Thank you for allowing me to be here with my colleague, Senator
Cochran.
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The CHAIRMAN. Thank you, Mr. Leader. We will certainly turn
to Senator Cochran. That is very high praise for Mr. Pepper, and
we really appreciate having your testimony here today.

Senator Cochran.

STATEMENT OF HON. THAD COCHRAN, A U.S. SENATOR FROM
THE STATE OF MISSISSIPPI

Senator COCHRAN. Mr. Chairman, it is a pleasure to join my col-
league in presenting and recommending to this committee Allen
Pepper to be a U.S. district judge. He is very well qualified. As a
lawyer, he has earned the highest rating that Martindale-Hubbell
gives a practicing attorney. He is a person who has shown that he
has the respect of the fellow members of the bar with whom he has
practiced and worked. He has been chairman of the Lamar Order
of the University of Mississippi Law Alumni Association, one of the
most prestigious positions in our State.

Senator Lott has also pointed out already that he has been presi-
dent of the Mississippi Bar Foundation, another position for which
he was selected by his fellow lawyers.

He has been one of the most civic-minded attorneys in his home-
town of Cleveland, MS. He has served in positions of responsibility,
as director of a leading bank in Cleveland. He has headed up chari-
table fundraising activities. He is looked to for leadership in a
number of important activities. In education locally and in local po-
litical life of his community, he has been a leader and an influence
for good and stable government in that part of our State.

So it is a pleasure for me to recommend him. I can’t match the
close relationship that my colleague has had. I am glad that Allen
has overcome those early relationships that he had at the Univer-
sity of Missisgippi. [Laughter.]

Frankly, 1 did meet him when he was a student there in 1961,
I recall meeting him, and he was introduced to me as the brother
of LouAnn Pepper. Well, I knew right away he had to be a person
of intelligence and ability because she was at that time one of the
most popular and visible television stars in Mississippi, a person
of great charm and intelligence and great talent. So I knew that
Allen Pepper had to be somebody you had to take very seriously,
and he turned out to be just that.

So it is a pleasure for us to recommend him to the committee,
and we hope that the committee will report him favorably to the
Senate for confirmation.

The CHARMAN. Thank you, Senator Cochran. You both have
things to do. We will be happy to release you at this time, but we
will certainly move ahead with this nominee.

Senator LEAHY. We can’t ask him a whole lot of questions?

The CHAIRMAN. No, no.

S]enator CoCHRAN. Ask about the rule in Shelley’s case. [Laugh-
ter.

The CHAIRMAN. I said the rule against perpetuities.

Senator LOTT. Let me just say one final point I left out. I have
never known a nominee for the Federal bench that had broader
breadth of support than I have heard exhibited on behalf of this
nominee. It comes from leaders of the Democratic Party, elected of-
ficials across the State, across the spectrum, Republican leaders,
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and leaders in the African-American community, among others. His
selection was met with universal approval and a feeling that he
would make an excellent judge. So I just wanted to add that one
additional point.

The CHAIRMAN. Thank you, Mr. Leader.

Senator THURMOND. You both favor him.

Senator LOTT. Yes, sir.

Senator THURMOND. We can’t turn him down, then.

Senator LOTT. Thank you, Supreme Commander.

The CHAIRMAN. I think that is something——

Senator LEAHY. Don’t argue with that, Trent.

The CHAIRMAN. We are proud to have both of you here speaking.

We will turn to Senator Moynihan and then Senator Schumer,
and then we will turn to Senator Dodd after that.

STATEMENT OF HON. DANIEL PATRICK MOYNIHAN, A U.S.
SENATOR FROM THE STATE OF NEW YORK

Senator MOYNIHAN. Thank you, Mr. Chairman, Senator Leahy,
and distinguished members of the committee. I have the honor and
great personal pleasure to introduce to this committee a brilliant
lawyer and scholar, Prof. Robert A. Katzmann, the Walsh Professor
of Government and Professor of Law at Georgetown University. He
cox:les to you as the nominee for the Second Circuit Court of Ap-
peals.

Upon his nemination, I stated that “Robert Katzmann is the fin-
est lawyer/scholar of his generation. He will serve the Court of
Learned Hand with honor and distinction.”

His distinctions began early, sir. He graduated summa cum
laude from Columbia, took his master’s and Ph.D. at Harvard in
government, and has his juris doctor from Yale Law School, where
he was an article editor of the Law Journal. After clerking in the
U.S. Court of Appeals for the First Circuit, he joined the Brookings
Institution and has been there and at Georgetown since.

He is the author of many books. A citation from the University
of Oregon captures the spirit of his work. It says: “He has com-
mitted himself to interdisciplinary research that is often applied
rather than pure academic scholarship. That work seeks to make
a ‘real world’ difference.” A principal thrust in his career has been
a concern with the practical aspects of the legal system, An exam-
ple is his involvement over the past 2 decades with the Federal Ju-
dicial Center, which asked him to bring to fruition a project on
managing appeals in Federal court. The result was “Managing Ap-
peals in Federal Court,” the leading study of its kind, as I believe.

A major focus of his career has been a project to enhance the un-
derstanding between the judicial and the legislative branches, as
explained in his recent book, “Courts and Congress.”

Judge Diarmuid O’Scannlain of the U.S. Court of Appeals for the
Ninth Circuit described this book as “most timely and insightful”,
indeed, “must reading.”

1 believe, sir, you would recall that more than a year ago we met
with you and your staff to discuss one of his projects, an effort
whereby court opinions identifying perceived problems in statutes
are sent from the courts of appeals to Congress for its review. The
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project holds the promise of enhancing mutual understanding of
each branch’s work ways.

May I finally say, sir, apart from his professional accomplish-
ments, on a personal note, I can attest to his unquestioned integ-
rity and fairness. I thank you for your great courtesy.

The CHAIRMAN. Thank you, Senator Moynihan. I appreciate the
high praise that you have given.

Senator Schumer, on this nominee.

STATEMENT OF HON. CHARLES E. SCHUMER, A U.S. SENATCR
FROM THE STATE OF NEW YORK

Senator SCHUMER. Thank you, Mr. Chairman, and I would like
to take this opportunity to commend you for holding this hearing
and add to the introductions and praise for Professor Katzmann as
well as Marsha Berzon.

I can hardly hope to match the eloquence of my colleague or the
erudition from New York’s Senator Moynihan, so I shall not try. I
simply want to commend him for recommending the nomination of
such a fine candidate for the Second Circuit as Robert Katzmann,
and I look forward to working with you, Mr. Chairman, to bring
Dr. Katzmann’s nomination to the floor and for his eventual con-
firmation.

Dr. Katzmann’s extensive research and writing and works on
matters relating to the Federal judiciary are indeed impressive.
Senator Moynihan has catalogued some of the works of Dr.
Katzmann, although in all modesty he left out my favorite, which
was his recent book entitled “Daniel Patrick Moynihan: The Intel-
lectual in Public Life.” {Laughter.]

I would also like to join Senators Feinstein and Moynihan in re-
introducing you to Marsha Siegel Berzon. Although she is now a
Californian and has been nominated to serve on the ninth circuit,
Ms. Berzon grew up in a place I know pretty well, Brooklyn, NY,
my hometown, and then she moved to Long Island and East Mead-
ow, ultimately graduating from East Meadow High School, and her
affiliation with New York also includes study at Columbia Univer-
sity and service as a distinguished practitioner in residence at Cor-
nell University Law School in Ithaca. And we New Yorkers are
glad to be able to claim Ms. Berzon as one of our own as well as
a Californian because she is an extremely well regarded appellate
litigator and scholar. And we also like the idea of putting native
New Yorkers on the bench outside our great State. It stallif to im-
prove the quality of justice in the country.

Anyway, in the interest of time——

The CHATRMAN. Don’t make it rougher than it is. OK? [Laughter.]

Senator SCHUMER. In the interest of time, I will say no more ex-
cept to thank you, Mr. Chairman, for the opportunity to testify at
this hearing.

The CHAIRMAN. Thank you, Senator Schumer.,

Senator MOYNIHAN. Mr. Chairman, may I say I last year intro-
duced Ms. Berzon to the committee, and Senator Feinstemn will add
a statement I have made at the conclusion of her statement.

The CHAIRMAN. Thank you, and we recognize your strong sup-
port. This has been good praise for your nominee, Mr. Katzmann,
and for Ms. Berzon. We appreciate it.
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We would be g!ad to release you from the table. We appreciate
you taking time from your busy schedules to be here.

Senator Dodd, Senator Lieberman, and then I think we will go
to Senator Feinstein and Senator Boxer, and then we will wind up
with you, Senator Hutchison.

STATEMENT OF HON. CHRISTOPHER J. DODD, A U.S. SENATOR
FROM THE STATE OF CONNECTICUT

Senator Dopp. Thank you very much, Mr. Chairman and Senator
Leahy and other members of the committee. I want to thank you
for scheduling this important set of confirmation hearings. It is a
very distinct pleagure to join my colleague, Senator Lieberman, in
support of the nomination of Stefan Underhill to be a district judge
for the District of Connecticut.

Stefan Underhill, Mr. Chairman, is a distinguished scholar, a su-
ﬁerb attorney, and, most importantly, a truly fine human being. 1

ave never been more impressed, Mr. Chairman, with the personal
and professional qualifications of a candidate for the bench in Con-
necticut.

Stefan Underhill is joined today by his wife, Mary Pat, and their
four children: Mariah, Mark, Devin, and Kerry. Maybe they would
stand up as well and be recognized if that is appropriate, Mr.
Chairman, the Underhill family.

The CHAIRMAN. We welcome you all.

Senator DopDp. You may not see Kerry. She is 4 years old. There
she is. She is recording history by dozing through all of this.

Senator LEAHY, We see her,

Senator Dopp. Mr. Chairman, I know that our colleague and
resident historian, Senator Byrd, is fond of extolling the unique
contributions that the U.S. Senate has made to civilization, and I
would not gresume to disagree with him on that point. 1 would,
however, add one item to his list of great American contributions
to the civilized world, and that is an independent judiciary.

Yesterday, Mr. Chairman, I noted a lead editorial in the New
York Times that compared the American with the British legal sys-
tems. I found it ironic that the nation that in many ways spawned
our common law system 2% centuries ago is now struggling with
whether to create a truly independent judiciary that is modeled on
our very own. The British judicial system is in many respects unfa-
miliar to us. Its high court consists of 12 law lords. They are mem-
bers of the House of Lords where they sit on the Judicial Com-
mittee. The chairman of that committee is known as Lord Chan-
cellor. He also serves as Speaker of the House of Lords and is a
member of the Prime Minister’s Cabinet.

Mr. Chairman, were such a person to exist in the U.S. Senate,
he or she would simultaneously hold the position of chairman of
the Senate Judici Committee, Majority Leader of the U.S. Sen-
ate, Chief Justice of the Supreme Court, and the Attorney General.
I leave it to you, Mr. Chairman, to meditate on that possibility. 1
am ]sure that it is not without some appeal to you as well. [Laugh-
ter.

The CHAIRMAN. I am sure that it would be very unappealing to
many others.

Senator DoDD. I can see you already taking notes on this.
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My point, Mr. Chairman, is simply this: Qur judiciary is revered
throughout the world for the high caliber of justice it has dispensed
over time. It is a beacon lifht of fairness not only because of its
independence from the legislative and executive branches, but also
because of the qualities of mind and heart possessed by those we
confirm to be article III judges. .

Mr. Chairman, in my experience as a member of this body, there
is no responsibility that we Senators hold more dear than that of
advising and consenting to the nominees to our article III courts.
History will record that it is a responsibility that the U.S. Senate
throughout time has discharged remarkably well. Of some 2,792
judges confirmed by this body, only 7 have been removed from of-
fice throughout the history of our Nation. That reflects the extraor-
dinary level of care that this committee and the Senate as a whole
has always taken in considering judicial nominees.

Stefan Underhill, Mr. Chairman, represents the very best that
the Senate and our legal profession has to offer to the quality of
justice in America. He hofds outstanding academic credentials: a
graduate of the Yale Law School, a Rhodes Scholar, a graduate of
the University of Virginia. He clerked for one of the Nation’s out-
standing appellate court judges, Jon Newman of the second circuit,
and since then he has distinguished himself among his peers as an
associate and then partner of the Connecticut law firm of Day,
Berry & Howard.

It has been said that if you want to know what kind of a judge
a person will make, look to what kind of a person he or she is. Ste-
fan Underhill has all the blue-chip credentials a brilliant lawyer
can attain. But far more importantly, or as importantly, Mr. Chair-
man, he is committed to his community and devoted to his family.
He is, simply put, a very good and decent man. He provides legal
guidance to local nonprofit childcare organizations. He sits on the
board of directors of the Connecticut Legal Services Corporation.
He is a Cub master of the local Cub Scout pack in his community.
Colleagues and friends described him, as “a true family man,
bfl:ilght, insightful, and principled, with a deep respect for tie rule
of law.”

Stefan Underhill’s experience as a clerk for Judge Newman kin-
dled his desire to become a judge. He admires Judge Newman not
just for his intellect but because he strives to do what is right and
because he brings his life experiences to bear when making judicial
decisions.

Stefan believes in judicial restraint and having an open mind. In
Judge Newman, Stefan found a role model. He has revealed him-
self to be someone committed to applying the law not creating it,
to opening his mind not closing it, and doing justice not ignoring
it.
In closing, Mr. Chairman, I note that a few days ago Stefan’s 4-
year-old daughter, Kerry, who you just met, who is dozing in the
back here, was on line with her mother at the post office in Con-
necticut. She tugged on the skirt of a strange woman standing next
to them and asked the woman, “Do you think my daddy should be
a judge?” To 4-year-old Kerry, I believe the answer to that question
is yes, and I hope that the committee will agree with me, as well,
in their consideration of this fine nominee.
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Thank you, Mr. Chairman.
The CHAIRMAN. Well, thank you, Senator Dodd.
Senator Lieberman, we will turn to you.

STATEMENT OF HON. JOSEFPH 1. LIEBERMAN, A U.S. SENATOR
FROM THE STATE OF CONNECTICUT

anator LiEBERMAN. Thank you. Thank you, Lord Hatch. [Laugh-
ter.

Senator LEAHY. Jee, don’t do that. It is hard enough living with
him on this committee as it is. Don’t make it any worse.

Senator DoDD. Lord Chancellor Hatch.

The CHAIRMAN. It has taken a long time to get that recognition,
is all I can say.

Senator LiEBERMAN. Thanks, Mr. Chairman, for convening this
hearing and for moving some of these judicial nominations along
and including Mr. Underhill on this list. I am very proud to be join-
ing with Senator Dodd in introducing Stefan Underhill to you as
the nominee for the U.S. district court judgeship.

I was moved when Senator Lott described his college roommate.
Actually, if I may assume for a moment the role of pro bono coun-
sel, I want to advise Mr. Pepper that he is under no obligation to
answer the committee’s questions about Senator Leott’s conduct
while at Ole Miss. [Laughter.]

That is off limits.

But as close as I can get to the same relationship is that Mr.
Underhill and I were ﬁrivileged to go to the same law school, but
it ends about there. He was there much more recently and did
much better than I did, I assure you, at the law school. He was Ar-
ticles and Book Reviews editor, one of five members of the Articles
Committee, a finalist in the coveted Harlan Fiske Stone Prize Ar-
gument, and as Senator Dodd has indicated, has just a first-rate
record, clerking for Judge Newman, being one of our State’s pre-
mier htigators, a partner in one of our State’s premier law firms,
an outstanding lawyer, a person of genuine judicial temperament,
a great citizen of our State. In every regard, I think this is a su-
perb nominee, and I guess I would add that I was particularly
struck that he listed on his CV the fact that he is Cub master of
Pack 197 in Fairfield, CT, which experience I think will come in
handy in dealing with many of the lawyers and litigants who will
come before his bench. [Laughter.]

I am very honored to join in Senator Dodd’s support of this nomi-
nee, and thank you for scheduling him today.

The CHAIRMAN. Well, thank you very much, Senator Lieberman.
We appreciate both of you Connecticut Senators being here.

Kay, we are going to hold you until last, if that is all right. You
have two nominees, and we will turn to Senator Feinstein next and
then Senator Boxer.

STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. SENATOR
FROM THE STATE OF CALIFORNIA

Senator FEINSTEIN. Thank you very much, Mr. Chairman and
members of the committee. I would like to speak on behalf of two
people. One is Marsha Berzon and the other is Gary Feess.
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Mr. Chairman, I believe it was last July 30, and I believe Sen-
ator Sessions and I were the members of the committee that heard
Marsha Berzon. I want to pay special tribute to Senator Sessions.
He was thorough, he was probing, he was intrepid. I think the
hearing went on for just about 2 hours, and virtually I felt at the
end of it that this was equal to a hearing that the full committee
had for an Associate Justice of the U.S. Supreme Court. Virtually
every question I have ever heard at one of those hearings had been
asked of Mrs. Berzon, and I want the committee to know how very
well she acquitted herself, and I think Senator Sessions would
agree with that,

1 also want the committee to know, Mr. Chairman, that Marsha
Berzon, believe it or not, had a life after Brooklyn, NY. She went
West where the major portion of her career began to unfold in Cali-
fornia. And she is a highly skilled attorney. She has appeared nu-
merous times before U.S. circuit courts, district courts, and every
level of California State courts. She has argued four cases before
the U.S. Supreme Court. She has filed dozens of briefs on a wide
variety of cases before the Supreme Court.

She was a distinguished student at Boalt Hall, the University of
California. She was Order of the Coif, and she was Articles editor
for the California Law Review.

Prior to entering private practice, she clerked for U.S. Court of
Appeals Judge James Browning and for U.S. Supreme Court Jus-
tice William J. Brennan. She has practiced law with the San Fran-
cisco law firm of Altshuler, Berzon, Nussbaum, and Rubin since
1978. She has been a partner of the firm since 1990. She has won,
in fact, impressive support from Democrats and from Republicans
as well as virtually a wide panoply of law enforcement agencies.

Let me read just a couple of samples, Former Republican-ap-
pointed Deputy Attorney General and Administrator of the EPA,
William Ruckelshaus, says, “Her intelligence and genuine good
judgment allow her to transcend partisanship. She would make an
excellent addition to the Ninth Circuit Court of Appeals.”

J. Dennis McQuaid, an active Republican and partner at the San
Francisco law firm of McQuaid, McQuaid, Metzler, McCormick &
Van Zandt, writes, “I can recommend Marsha for confirmation
without reservation. She enjoys a reputation that is devoid of any
remotely partisan agenda and that her service on the court will be
marked by decisions demonstrating great legal acumen, fairness,
and equanimity.”

The National Association of Police Organizations states, “Mrs.
Berzon would be fair and impartial to law enforcement officers and
open-minded to their concerns. She apparently understands the
myriad of problems and difficult situations facing the line patrol of-
ficer every day.”

Mr. Chairman, I strongly support Marsha Berzon’s candidacy,
and I am very pleased to be here today to help my colleague, Sen-
ator Boxer, and others introduce her to you. And if I might also on
behalf of Senator Moynihan submit a statement to the record?

The CHAIRMAN. Without objection, we will place the statement in
the record.

[The prepared statement of Senator Moynihan follows:]
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PREPARED STATEMENT OF DANIEL P. MOYNIHAN

It is a very special pleasure, Mr. Chairman, to once again introduce to you Mar-
sha Siegel Berzon, who has been nominated for the Ninth Circuit Court of Ap 2
She is a native New Yorker and spent her youth in Sheepshead Bay, Brooklyn and
East Meadow, Long Island. When she testifies, a learned ear will recognize those
ggin_a and, I hope, celebrate them. She was graduated cum laude from Harvard/

cliffe College and earned her law degree at Boalt Hall School of Law at the Uni-
versity of California. She was law clerk to Justice William J. Brennan, a blessed
memory, and before that to Judge James R. Browning of the Ninth Circuit Court
of Appeals. She has been a faculty lecturer in the School of Social Welfare at the
University of California and a practitioner in residence at New York’s Cornell Law
School. She is currently a partner at Atshuler, Berzon, Nussbaum, Berzon and
Rubin in San Francisco.

Ms. Berzon has argued four cases before the U.S. Supreme Court, and she has
filed dozens of briefs in our nation’s highest Court. A distinguished candidate, Ms.
Berzon would be a splendid addition to the Ninth Circuit Court of Appeals. Thank
you for allowing me this opportunity to say so.

Senator FEINSTEIN. Now, Mr. Chairman, I would also like to just
quickly introduce Judge Gary Feess, who with his wife is sitting di-
rectly behind me, with their two children, David and Tim. Judge
Feess is the nominee to the District Court for the Central District
of California, the Los Angeles area. Judge Feess has a vast experi-
ence as a private attorney and Government service. He has earned
distinction as a litigator, an interim U.S. attorney, and a superior
court judge in Los Angeles.

He earned his law degree from the University of California at
Los Angeles. He also was selected for the Order of the Coif, and
in private practice, he joined the U.S. Attorney’s Office where he
quickly rose up through the ranks, becoming division chief of the
major frauds unit in 1984 and assistant chief of the criminal divi-
sion.

In 1998, he served 6 months as interim U.S. attorney. He re-
turned to the private sector as a litigation partner for Jones, Day,
Reavis & Pogue, and later Quinn, Emanuel, Urquhart & Oliver.

In 1997, Governor Pete Wilson appointed him to the Los Angeles
County Supreme Court where he has earned rave reviews.

He has also done a considerable amount of civic and public serv-
ice. He was deputy general counsel for the Christopher Commis-
sion, which explored alleged abuses by the Los Angeles Police De-
partment. He also served on the Attorney General’'s Economic
Crime Council and the Los Angeles Coordinating Crime Com-
mittee.

He has received a flood of endorsements including endorsements
from the Los Angeles District Attorney, former U.S. Attorney Rob-
ert Bonner, and Lane R. Phillips, a former U.S. Attorney and Fed-
eral judge appointed by Ronald Reagan. The American Bar Associa-
tion’s Judicial Nominations Committee has determined that he is
well qualified for the position of district judge.

He was my nominee to the President, and I am very proud to
present him to this committee.

The CHAIRMAN. Thank you so much, Senator Feinstein.

I notice the distinguished Minority Leader is here, and I want to
accommodate him and his heavy schedule at this time. So if we
could, and then I also notice—I think Tim is here. Maybe we
should move on your judge then at this time.
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STATEMENT OF HON. TOM DASCHLE, A U.S. SENATOR FROM
THE STATE OF SOUTH DAKOTA

Senator DASCHLE. Well, Mr. Chairman, I thank you very much
for your indulgence and that of my colleagues. I will be very brief.

With you and members of the committee, I am extraordinarily
pleased to introduce to the committee someone that I am very
proud to have known for a long time. Karen Schreier and her hus-
band, Tim Dougherty, are both here, and I would like them to
stand, if they would.

I have known both of their families for a long, long time. I have
known Karen’s father, know her family, know Tim’s family quite
well. And I must say they are South Dakota’s finest.

Karen has been the U.S. attorney in the State of South Dakota
now for about 6 years and has just done an extraordinary job. She
has been recognized as one who has worked very effectively with
law enforcement agencies, especially on the drug issue. She has
reached out to the Native American community as effectively as
anybody I know.

I honestly believe that she has been the finest U.S. attorney the
State of South Dakota has ever had. So when it came to the oppor-
tunity to nominate a new district judge, it was an easy choice for
us. We are delighted that she has been willing to take on this addi-
tional responsibility. We highly recommend her to you, Mr. Chair-
man, and to the members of the committee. We know that she will
do an outstanding job as our next district judge.

The CHAIRMAN. Thank you, Senator. That is high praise.

I think all of the nominees have been very well praised here
{.loday by excellent Senators, and so we are grateful to have you

ere.

We will be glad to excuse you at this time because I know how
busy you are.

Senator DASCHLE. Thank you.

The CHAIRMAN. Tim, if we could go to Senator Boxer first since
we can finish those two judges, and then we will come back to you,
and then we are going to wind up with Senator Hutchison.

STATEMENT OFf HON. BARBARA BOXER, A U.S. SENATOR FROM
THE STATE OF CALIFORNIA

Senator BoxeR. Thank you very much, Mr. Chairman. I will be
very brief, and I would ask unanimous consent that my entire
statement be placed in the record.

The CHAIRMAN. Without objection.

Senator BOXER. And I will summarize.

First, I want to associate myself with the comments of Senator
Feinstein as it pertains to Judge Feess. I am very proud that he
has been recommended. I see that the younger one has dozed off,
which is interesting. The kids seem to get to the heart of the mat-
ter sometimes. So the rest of us are awake, and we are here for
a purpose, and that is to convince you of the value of our nominees.

I have been asked by Marsha Berzon to say a few words about
her, and rather than going through my statement, I thought I
would just pick out some highlights and first ask if Marsha would
stand. She is here with Stephen, her husband, and their daughter,
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Allie, and son, Jeremy, who happens to be a newspaper reporter in
Riverside, CA.

You have heard about Marsha’s qualifications, a woman who has
argued cases before s0 many of the courts, including the Supreme
Court. All of her accolades are in my statement, so I thought I
would actually close with just a few brief statements from Repub-
licans because I think it is important that we show the broad sup-
port that Marsha brings.

Former Republican—well, let me start off with Senator Specter,
a longstanding member of this committee, who wrote that he was
impressed with Ms. Berzon’s “intellect, accomplishments, and the
respect she has earned from labor lawyers representing both man-
agement and unions.” And I thank Senator Specter for those com-
ments.

Former Republican Senator James McClure wrote, “What be-
comes clear is that Ms. Berzon’s intellect, experience, and unques-
ticned integrity have led to strong bipartisan support for her ap-
g.ointment‘” And Dennis McQuaid, who was mentioned by Senator

einstein, 1 wanted to share with you, he ran against me the first
time I ran for the Congress. So we finally found something we
agee on, Marsha, Dennis and I. And he wrote wonderful words
about Marsha. And W.I. Usery, former Republican Secretary of
Labor, said of Marsha, “She has all the qualifications needed, as
well as the honest and in;elﬁrity that we need and deserve in the
court system. I know she will be dedicated to the principles of fair-
ness and impartiality.”

Charles gurtis, who opposed Marsha in a case, United Auto
Workers v. Johnson Controls, her opposing lawyer, said, “All who
have worked with or against her know she is fair, reasonable, re-
spectful toward opposing views.”

And, finally, corporate secretary for Chevron, Lydia Beebe, has
written that Marsha “has a reputation of being a brilliant attorney
and of imposing an extremely high intellectual standard to what-
ever she does. She has the support of many in the employment and
labor law community, both on plaintiff and management side.”

So, with that, Mr. Chairman, I hope you will look kindly on these
two people. They are good people. They are strong people. They will
make great judges.

you very much.
[The prepared statement of Senator Boxer follows:]

PREPARED STATEMENT OF SENATOR BARBARA BOXER

Mr, Chairman, I am dehi%hted to be here today to introduce Marsha Berzon, once
again, to the Committee. Ms. Berzon was nominated l'g the President last year to
be United States Circuit Judge for the Ninth Circuit. She was nominated again in
January of this year and I am hopeful we can complete the ess this time.

Before I share with you some of Ms. Berzon's background and experiences, let me
first acknowledge her family who is with her here today—her husband, éte%hen
fl}erzpn, their daughter Ali, and son Jeremy who is a reporter in Riverside, Cali-
fornia.

Ms. Berzon is eminently qualified to sit on the United States Court of Appeals
for the Ninth Circuit. She graduated cum laude from Radcliffe College in 1966 and
received her Juris Doctor from the University of California at Berkeley, Boalt Hall
School of Law in 1973. After graduating from law school, Ms. Berzon clerked for a
Judge on the U.S. Court of Appeals for the Ninth Circuit and for Supreme Court
Justice William Brennan. In 1978 she joined a private law practice and is now a
partner in that practice.
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Ms. Berzon has written dozens of U.S. Supreme Court briefs and has argued 4
cases before the U.S. Supreme Court. She has had extensive experience appearing
in federal appeals courts, having argued as counsel in many U.S. District Courts,
and at all levels of the California state court stystem. In addition, over the past 6
years, Ms. Berzon has served as chief counsel for 5 Supreme Court cases and has
served as co-counsel in many more.

Let me share with you some of what has been said about Ms. Berzon:

In a July 10, 1998 letter, Senator Specter a longstanding member of this Com-
mittee, wrote that he was impressed with Ms. Berzon’s “intellect, accomplishments,
and the respect she has earned from labor lawyers representing both management
and the unions.” I thank the Senator from Pennsylvania for his comments.

Former Republican Senator James McClure of Idaho has also written in support
of her nomination. Senator McClure said, “What becomes clear is that Ms. Berzon's
intellect, experience and un%uestioned integrity have led to strong and bipartisan
sugport for her appointment.

. Dennis McQuaid, a California attorney, who by the way, was the Republican
candidate running against me in my 1982 Congressional race, wrote: “Unlike some
advocates, she enjoys a reputation that is devoid of any remotely partisan agenda
* * * Frankly her presence will enhance the reputation of the Ninth Circuit.”

W.1. Usery—former Republican Secretary of Labor-—said of Marsha Berzon: “She
has all the qualifications needed, as well as the honesty and integrity that we need
and deserve in our court system today * * * I know she will be dedicated to the
principles of fairness and impartiality in all her judicial activities.”

Charles Curtis, opposix$ counsel in one of Ms. Berzon’s cases, United Auto Work-
ers v. Johnson Controls, Inc., 499 U.S. 187 (1991), has said: “all who have worked
with or against her know that she is fair, reasonable, and respectful toward oppos-
ing views.” I believe such a statement, by opposing counsel is quite a testament to
Ms. Berzon’s qualifications and fitness to serve on the Ninth Circuit,

Finally, the Corporate Secretary for Chevron, Lydia Beebe, has written that Mar-
sha Berzon has a “reputation of being a brilliant attorney and of imposing an ex-
tremely high intellectual standard to whatever she does. She has the supgort of
many in the employment and labor law community, both on the plaintiff and man-
agement side.”

Mr, Chairman, I have provided but a few excerpts of the many letters of support
that have been written on behalf of Marsha Berzon. Nonetheless, I think it is clear
from the contents of my statement, as well as the statement of the senior Senator
from California who sits on this Committee, that Ms. Berzon enjoys broad support
from Democrats and Republicans alike, her colleagues, legal opponents, members of
the bar and the judiciary, law enforcement, ag well as current and former United
States Senators.

Mr. Chairman, in closing, let me associate myself with the comments made by my
colleague Senator Feinstein with regard to the nomination of Gary Allen Feess to
be United States District Judge for the Central District of California. These 2 Cali-
fornians, Mr. Feess and Ms. Berzon, deserve the confidence and support of this
Committee.

Thank you.

The CHAIRMAN. Thank you, Senator Boxer.
Senator Johnson, if you could finish up on your judge.

STATEMENT OF HON. TIM JOHNSON, A U.S. SENATOR FROM
THE STATE OF SOUTH DAKOTA

Senator JOHNSON. Yes, thank you, Mr. Chairman, and I will be
very brief. I want to associate myself with the remarks of the Mi-
nority Leader, Senator Daschle, relative to Karen Schreier and her
husband, Tim.

Karen has been a friend and a colleague for many, many years.
She was born in Sioux Falls, SD, educated at St. Louis University
and St. Louis University School of Law. Her intellect, character,
legal skills, and her integrity are all highly regarded by everyone
who has known her. She has strong support from my fellow mem-
bers of the South Dakota Bar. She went on to distinguish herself
with a clerkship with the South Dakota Supreme Court, quickly be-
came an associate and partner in Hagen, Wilka, Schreier and Ar-
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cher law firm in Sioux Falls, SD, then moved on to become U.S.
attorney for South Dakota in 1993, where her performance has
been absolutely extraordinary.

Karen has been a leader on issues of juvenile crime and youth
violence for a number of vears. She has worked closely with me and
with my office on methamphetamine problems and drug problems
we have in the State of South Dakota. She has been an essive
U.S. attorney on the side of a ssive enforcement of the law. And
for that she has widespread bipartisan respect and admiration
from people throughout our State.

I would hope again that your committee will look favorably and
with an expeditious manner on the handling of this important nom-
ination. This is a woman who will serve America and South Dakota
well as U.S. district judge, the kind of person that we peed in pub-
lic service, the kind of person that we need on the bench.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Johnson. We are happy to
excuse you and appreciate the good comments you made.

Senator Hutchison, sorry that you have to be the last one here,
but we know that you have twoe nominees, and I would like to men-
tion that Congressmen Ralph Hall and Max Sandlin have been
here in the past. I was hoping they could get back. That is one rea-
son why we delayed until now. But they have been here in support
of these two Texas nominees. So we will turn to you at this point,
and if the two Congressmen come, I will certainly introduce them.

STATEMENT OF HON. KAY BAILEY HUTCHISON, A U.S.
SENATOR FROM THE STATE OF TEXAS

Senator HuTcHISON. Good. I would like to ask that Congressman
Hall and Congressman Sandlin be allowed to be introduced if they
are able to come back. But they did tell me they were here in sup-
port, and I would like to introduce first T. John Ward, who is here
withdhis wife, Elizabeth Ward, and I would like to ask them to
stand.

The CHAmRMAN. We are happy to welcome you all to the com-
mittee. I apologize. If you see the two Congressmen, I apologize. I
ghould have introduced them before, but I thought they would be

ere.

Senator HUTCHISON. 1 will tell them.
thThe CHAIEMAN. They apparently had a vote, and I apologize to

em.

Senator HuTcHISON. I will mention to them that you did recog-
nize them.

John is a native of Bonham, TX, and he )fractices in Longview
with the Austin law firm of Brown, McCarroll & Oaks Hartline. He
is a graduate of Texas Tech University and Baylor University Law
School. Early in his career, he was an assistant district attorney,
and he has extensive civil litigation practice both in the State and
Federal courts.

I believe John Ward is going to be a commonsense Federal judge.
When he was nominated in January, a constituent of mine, one of
many who wrote on his behalf, said, “John Ward brings comgleete
preparation, a studied atmosphere, and a balance. He will a
great judge.” He is a member of the Board of Governors of the Fifth
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Circuit Bar Association, and I just urge that you confirm Mr. Ward
to the bench in East Texas.

The second nominee I have is Keith Ellison, who is a resident of
Houston, and we are looking at the Southern District bench there.
Mr. Ellison is a graduate of Harvard University where he was a
Phi Beta Kappa and graduated summa cum laude. He is a Rhodes
Scholar. He 18 a graduate of Yale Law School and was editor of the
Yale Law Journal. He was a law clerk to Supreme Court Justice
Harry Blackmun and Judge Skelly Wright of the U.S. Court of Ap-
peals in the District of Columbia circuit.

He has also been 20 years in civil litigation. He was a partner
in Baker & Botts, and tgen went out on his own. He serves on the
Yale Law School Association Executive Committee, and he wrote to
the committee that Senator Gramm and I have that interview all
of the judicial candidates that, “By not applying the law, a judge
introduces an element of unpredictability that breeds more litiga-
tion.” I think that is a pretty common-sense approach, too, and I
can’t think of anyone more qualified and intellectually qualified for
the bench than Keith Ellison.

Keith is here with his wife, Kathleen, and I would like to ask
them to stand as well.

So, Mr. Chairman, I appreciate your having this hearing. Both
of these nominees have been in the pipeline for quite a while, and
it is my hope that we can have an early confirmation. I recommend
them. Senator Gramm recommends them. They passed with flying
colors our bipartisan judicial selection committee that screens all
the nominees, and I think you have two very highly qualified indi-
viduals and two benches that are in dire need of some help. So I
would urge you to confirm.

The CHAIRMAN. Thank you, Senator Hutchison. That is high
praise indeed, and we appreciate your taking time to be here. Sorry
you were last.

Senator HUTCHISON. That is fine.

The CHAIRMAN. OK.

If I could have all the judgeship nominees stand and be sworn,
we will swear you all in. If you could just stand, raise your right
hands. Do we have all of you up there? OK. Do you swear the testi-
mony you shall give in this hearing shall be the truth, the whole
truth, and nothing but the truth, so help you God?

Ms. BErzoN. I do.

Mr. KaTzMANN. I do.

Mr. ELLISON. I do.

Judge FEEss. I do.

Mr. PepPPER. I do.

Ms. SCHREIER. I do.

Mr. UNDERHILL. I do.

Mr. WaRD. I do.

The CHAIRMAN. Thank you very much. I think what we will do,
I think we will start with the two circuit nominees: Marsha S.
Berzon and Robert A. Katzmann. And then we will go to the dis-
trict court nominees in the second panel—third panel, rather.

Senator LEAHY. Mr. Chairman, at an appropriate point, I have
two ?itatements from Senator Feingold that I want placed in the
record.
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The CHAIRMAN. Without objection, we will place them in the
record. Please take your seats. B
[The prepared statements of Senator Feingold follows:]

PREPARED STATEMENT OF HON, RUSSELL D. FEINGOLD, A U.S. SENATOR FROM THE
STATE OF WISCONSIN

Mr. Chairman, I do want to thank you for holding this hearing. Nonetheless,
am greatly troubled by the fact that this is the first hearing on nominations to be
held this year. I hope that the pace will pick up immediately and that we can get
to many hearings and votes on nominations in the coming weeks.

Committee managed to find time this year to hold hearings on the Flag
Amendment, the Victims' Rights Amendment and numerous other matters. We have
moved major legislation to the floor. But for some reason, we can’t find time to fulfill
our basi}cﬂwnsﬁtuﬁanal funetion of advice and consent on nominations. That is very

ttable.

Committee’s lack of action is prevent'ﬁf the Senate from doing its constitu-
tional duty. The majority is acting like the bully in the school yard. We need to quit
hiding the ball from the Senate, and do our job. We have well over 100 judicial va-
cancies to fill, not to mention Justice Dgyartment posts and other administrative
positions. We have a lot of work to do. We need to roll up our sleeves and get to
the business of strengthening the ranks of our federal judiciary. The majority can't
just ignore the issue. Even if the majority ultimately decides to reject a nominee,
it is our obligation to go through the process of considering the nominees and giving,
or withholding, our consent.

This is not C:szartisan issue. Even Chief Justice Rehnquist and the Judicial Con-
ference have called on the Senate to fill judicial vacancies without further delay.

With every day that passes, justice 18 being denied to someone who can’t get a

hearing or irial date because the judges on courts with multiple vacancies are gver-
wor and over-scheduled. A nomination delayed is justice delayed. As we know,
justice delayed is justice denied. A vacancy is justice ed.

With every new federal statute creating liability for yet another federal crime, we
are burdening our judges even more, t I ﬁnghlpaxﬁcularly troubling is that a
majority of the Senate, and this Committee, breathlessly works to enact additional
federal criminal legislation. Yet, this same majority refuses to give our courts the
resources they need to uphold and enforce the laws just enacted.

inally, 1 am very troubled by the fact that a majority of the nominations that
have been held up are women and minorities. And once again today, only one of
the nominees recelvi.n‘ia first hearing from the committes is a woman and none are
g:o le of color. That disturbs me greatly. I encourage my colleagues not to shun or

earful of placing women and minonties on the federal bench. Just as we have
judges with a range of work ﬁperienees—fmm academia to politics to private law
practice, judges with diverse life e:(xipeﬁences infuse the judicial system with fresh
perspectives on decision making and problem solving. In my mind, maintaining the
integrity of the judicial system requires that we attempt to create a judiciary that
is representative of the depth and complexity of the American dpeople.

I want to urge you, Mr. Chairman, to move forthrightly and begin quickly to hold
frequent hearings and move nominations through this Commitise. And I want to
commend the ranking minority member for his continued efforts to press this issue
with you. It's an exiremely important one and we need to keep pushing until the
Committee gets its job done.

PREPARED STATEMENT OF SENATOR Rgssm.l, D. FEINGOLD ON BEHALF OF MARSHA
ERZON

Mr. Chairman, I hoPe that you will schedule a vote on Marsha Berzon’s nomina-
tion as soon as possible. She is a highly qualified nominee, with baiﬁ'artisan support.
Her nomination effectively has been pending for a year and a half and she had &
hearing before this Committee almost a year ago. I hope today’s second hearini&is
a sign that the Committee will no longer hold up her nomination. We have kept Ms.
Berzon in lmbo long enough. The time has come to fulfill our constitutional respon-
sibility and either confirm her or reject her.

Ms. Berzon’s record is exemplary. Her legal skills and good judgment are unques-
tioned. Ba:ied d;;x!; the testit:xhoniais vcie %?e gle;ceiveld from m;lz:lerous attfmttlalys kﬁﬁ
groups, including many with strongly Republican leanings, she is exactly the ki
of highly respected, fa{t, and qua?i?ied person we shoﬁ?d‘ be putting on the bench,
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And she is desperately needed on the Ninth Circuit, where there are a number of
vacancies.

To those who have problems with Ms. Berzon’s record of service as a Board Mem-
ber of the ACLU or as a union-side labor lawyer, or because she has represented
one person on death row in a successful appeal to the California Supreme Court,
I say—“Make your arguments to this Commitiee or on the floor, and then let’s vote.
Stop holding up the nomination and let the Senate work its will.” Fair-minded ob-
servers know Ms. Berzon has the ability and the temperament to apply the law fair-
ly and impartially to all litigants. Those qualities—not what groups or causes she
has represented in her private practice—should be the key criteria in our delibera-
tions.

I look forward to a favorable vote on Marsha Berzon as soon as possible. The
nominee, our system of justice, and our country deserve nothing less,

Senator LEAHY. Mr. Chairman, while I did not give an opening
statement, I would put my statement in the record.
[The prepared statement of Senator Leahy follows:]

PREPARED STATEMENT OF HON. PATRICK LEARY, A U.S. SENATOR FROM THE STATE
OF VERMONT

This afternoon the Judiciary Committee holds its first confirmation hearing for ju-
dicial nominees this year. I have looked forward to this hearing for some time, as
have the outstanding group of nominees who are with us today, their families and
those awaiting justice in the States served by the courts to which they have been
nominated.

In spite of our efforts last year in the aftermath of strong criticism from the Chief
Justice of the United States, the vacancies facing the federal judiciary are, again,
topping 70 and the vacancies gap is, again, moving in the wrong direction. We have
more federal judicial vacancies extending longer and aﬁfecting more people.

Two months ago, the Chairman described this Committee’s constitutional respon-
sibilities to consider judicial nominations as a “serious responsibility of this Com-
mittee.” The Chairman is correct when he says what is important is “the actual per-
formance of our responsibility to examine and take action on the qualified judicial
nominees sent to us by the administration” and that the Senate’s primary interest
must be what is best for the country and the Judicial Branch.”

Chairman Hatch noted that “we cannot afford to lose sight of the fact that for
each nominations statistic, there is a man or woman whose career has been placed
on hold and whose reputation may suffer unwarranted and unintended detriment
if we do not perform our duty.” I have often said that if this were up to Senator
Hatch and me to work out, we could make a goed deal of progress very quickly.

The country is now faced with 72 current vacancies. It is now past the middle
of June. There are less than 15 weeks left in session this year for the Senate for
hearings, Committee consideration and Senate consideration, debate and votes on
these nominees and those that continue to be received. Up until this week we have
received 42 judicial nominations that are currently pending.

By June 18 last year, the Committee had held seven judicial confirmation hear-
ings and the Senate had confirmed 29 judges. By June 18 in 1991 (President Bush’s
third year with a Democratic Senate), the Committee had held five hearings and
the Senate had confirmed 14 judges. By June 18 in 1987 (President Reagan’s third
iear in his second term with a Democratic Senate), the Committee had held seven

earings and the Senate had confirmed 13 judges. The Committee hearing schedule
is behind even the pace of 1996, when the Senate confirmed a record low 17 judges
allﬁylear and no judges to the Courts of Appeals.

e Committee has found occasion to lil)old 36 hearings and another 10 business
meetings so far this year, for a total of over 45 proceedings. In spite of the fact that
the President has been sending us judicial nominations since January 26, this is,
regrettably, our first confirmation hearing.

More than a year ago, Chief Justice William Rehnquist warned that “vacancies
cannot remain at such high levels indefinitely without eroding the quality of justice
that traditionally bas been associated with the federal judiciary.” The New York
Times reported recently how the crushing workload in the federal appellate courts
has led to what it calls a “two-tier system” for appeals, skipping oral arguments in
more and more cases.

Law clerks and attorney staff are being used more and more extensively in the
determination of cases as backlogs grow. Bureaucratic imperatives seem {o be re-
placing the judicial deliberation needed for the fair administration of justice. These
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are pot the ways to continue the high quality of decisionmaking for which our fed-
eral courts are admired or to engender confidence in our justice system.

The Ninth Circuit, to which Marsha Berzon has been nominated, is a good exam-
ple. It has had between seven and 10 vacancies on its bench for more than four
years. The Judicial Conference recently requested that its numbers be increased by
an additional five judges to handle its workload. That means that while Ms.
Berzon’s nomination has been pending and five other nominations are ﬁnding to
the Ninth Circuit, that Court has been forced to struggle through its workload with
12 fewer judges than it needs.

When the President and the Chief Justice spoke out, the Senate briefly got about
its business of considering judicial nominations last year. Unfortunately, some have
returned to the stalling tactics of 1996 and 1997 and judicial vacancies are again
%m ing in both number and duration. Chief Justice Rehnquist wrote at the end of

997: 2i‘he Senate is surely under no obligation to confirm any particular nominee,
but after the necessary time for inquiry it should vote him up or vote him down.”
The Senate is not voting on nominees, The Senate is not defeating judicial nomina-
tions in up or down votes on their qualifications but refusing to consider them and
killing them through inaction.

The Senate is back to a pace of confirming fewer than one judge a month. That
is not acceptable, does not serve the interests of justice and does not fulfill our con-
stitutional responsibilities. For the last several years I have been ur;giing the Judici-
ary Committee and the Senate to proceed to consider and confirm judicial nominees
more promptly and without the months of delay that now accompany so many nomi-
nations.

Marsha Berzon is an outstanding nominee. By all aceounts, she is an exceptional
lawyer with extensive appellate experience, including scores of cases heard by the
Supreme Court. She has the strong supxgrt of both California Senators and a well-
qualified rating from the American Bar Association.

She was initially nominated in January 1998, almost 17 months ago. This is her
second confirmation hearing. Last July she participated in extensive Sgoceedings
and answered every question posed by the members of this Committee. Despite that
progress, despite the efforts of Senator Feinstein, Senator Kennedy, Senator Specter
and myself to have her considered by the Committee, she was not included on an
agenda and not voted on during all of 1998.

We are now more than half way through 1999 and she is back having yet another
hearing. I urge the Committee to end the delays and favorably report the long-
standing nomination of Marsha Berzon to the United States Court of Appeals for
the Ninth Circuit. Must this nomination be forced to extend past the two-year time
line for the confirmation of Judge Margaret KcKeown to the Ninth Circuit or the
21 months that the nomination of Margaret Morrow to the District Court for the
Central District of California was pending before each was overwhelmingly ap-
prolved by the Senate? Confirmation of this outstanding woman should be delayed
no longer.

I also look forward to the Committee completing its consideration of the other
nominations included in today’s hearing for vacancies in California, Connecticut,
Texas, Mississippi and South Dakota, and the remaining vacancy on the Second Cir-
cuit. Four have been pendin% all year and the other three since early March.

During Republican control of the Senate, it has taken two-year periods for the
Senate to match the one-year total of 101 judges confirmed in 1994, when we were
on course to end the vacancies gap.

What progress we started making last year has been lost and the Senate is again
failing even to keep up with normal attrition. Far from closing the vacancies gap,
the number of current vacancies has grown from 50, when Congress recessed last
year, to 72. Since some like to speak in terms of percentage, I should note that is
an increase of over 40 percent in the last eight months. Judicial vacancies now
stand at over 8.4 percent of the federal judiciary (72/843). If one considers the 69
additional judges recommended by the judicial conference, the vacancies rate would
be over 15.3 percent.

Progress in the reduction of judicial vacancies was reversed in 1996, when Con-
gress adjourned leaving 64 vacancies, and in 1997, when Congress adjourned leav-
ing 80 vacancies and a 9.5 percent rate. No one was happier than I that the Senate
was able to make some head way last year toward reducing the vacancies in 1998.
I have praised Senator Hatch for his effort. Unfortunately, the vacancies are now
growing, again, back up to 72 vacancies and over an 8.4 percent vacancy rate.

Nomunees like Marsha Berzon, Justice Ronnie L. White, Judge Richard Paez, and
Timothy Dyk deserve to be treated with dignity and dispatch—not delayed for two
and three years. We are seeing outstanding nominees nitpicked and delayed to the
point that good women and men are being deterred from seeking to serve as federal
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judges. Nominees practicing law see their work put on hold while they await the
outcome of their nominations, Their families cannot plan. They are left to twist in
the wind. All of this despite the fact that, by all objective accounts and studies, the
judges that President Clinton has appointed have been a moderate group, rendering
moderate decigions, and certainly including far fewer ideologues than were nomi-
nated during the Reagan Administration.

Our independent federal judiciary sets us apart from virtually all others in the
world. Every nation that in this century has moved toward democracy has sent ob-
servers to the United States in their efforts to emulate our judiciary. Those fostering
this slowdown of the confirmation process and other attacks on the judici are
risking harm to institutions that protect cur personal freedoms and inde; ence.

The Senate should get about the business of voting on the confirmation of the
scores of judicial nominations that have been delayed with justification for too long.
We must redouble our efforts to work with the sident to end the longstanding
vacancies that plague the federal courts and disadvantage all Americans, That is
our constitutional responsibility.

Senator LEAHY. I do want to point out again on the hearings that
we should not compare this to 1993, the President’s first vear, as
compared to the seventh year of a President’s term in office. The
first few months of that administration we had a confirmation of
a new Attorney General that took four hearings over 3 months. We
had 6 days of hearings in May and June of other top Justice De-
partment nominations and a Supreme Court nomination. This year
we have not had a hearing on executive branch nominations, and
the average time for Senate action on the judges confirmed was
about 200 days.

The CHAIRMAN. Let’s be glad we are having a hearing now.

Senator LEAHY. I am delighted, and I compliment you on that.
I really do. And I mean that most sincerely.

The CHAIRMAN. We are happy to welcome both of you here. We
hope you will introduce your family members and friends that you
have with you, and if you have any statement you would care to
make, we will start with you, Ms. Berzon, and then with you, Mr.
Katzmann.

TESTIMONY OF MARSHA S. BERZON, OF CALIFORNIA, TO BE
U.S. CIRCUIT JUDGE FOR THE NINTH CIRCUIT

Ms. BERZON. I do not have any statement. I would like very
much to thank you, Mr. Chairman, for holding this hearing. I
would like to introduce, in addition to my husband and my chil-
dren, who were already introduced, m{d parents, Jack and Sylvia
Siegel, who are here from New York. My mother was not able to
join us last year at the hearing. I am very pleased that she is here
this year. Also, my sister, Mary Berzon, who is from Virginia; my
brother, Arthur Siegel, who is an accountant in New York; and my
Iong-time law partner and friend, Fred Altshuler, who is here as
well.

Finally, I would like to say that my sister, Beth Siegel, from
Massachusetts was not able to be here today, and my mother-in-
law, Ethel Spitzen, from Boca Raton, FL, was also not able to be
here today because of her health.

The CHAIRMAN. We are ha;g;y to welcome your family and your
friends and relatives here, and we are grateful we finally have you
here for this second hearing, really, and we are going to try and
move ahead as quickly as we can.

Do you have any further statement to make, Ms. Berzon?

Ms. BERZON. No, I don’t. Thank you very much, Mr. Chairman.
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The CHAIRMAN. Mr. Katzmann, we will turn to you. Introduce
your family and friends or whoever you have with you.

TESTIMONY OF ROBERT A. EATZMANN, OF NEW YORK, TO BE
U.S. CIRCUIT JUDGE FOR THE SECOND CIRCUIT

Mr. KarzManNN. Mr. Chairman, I would like to thank you for
your great courtesy and the courtesy of your staff over these past
several months, and also Senator Leahy. I would like to introduce
my parents, John and Sylvia Katzmann; my brothers, Gary
Katzmann, who is a career—my identical twin brother, Gary
Katzmann, who is a career prosecutor in the U.S. Attorney’s Office;
my brother Martin Katzmann; and my m friends who are here
as well. My sister, Susan, unfortunately, could not make it, and her
family as well.

Finally, I would like to say a special word of thanks to Senator
Schumer and Senator Moynihan for their very generous introduc-
tory remarks. Nearly a quarter century , Professor Moynihan
pre:fared me for my generals in American Government at Harvard,
and in the ensuing years, there is no one who has had a greater
impact on my life in his role as teacher, mentor, and friend. And
I am so grateful to him and to Liz Moynihan and to Michael Pat-
rick for coming here today. They are really friends for hard win-
ters.

Thank vou.

The CHARMAN. We are happy to welcome your family and, of
course, we are very proud of Senator Moynihan ourselves. He has
been a great Senator. He came to the Senate at the same time I
did, and so we have been good friends all through these years.

We are happy to have both of you here. Now, we have a rolleall
vote, so I hope that some will go vote now and then come back so
you can ask questions.

Senator SESSIONS. Mr. Chairman, 1 am supposed to preside at 4
o'clock. I don’t know if others have a pressing need, but if you could
alievg me a few questions at the beginning. If not, I will under-
stand.

The CHAIRMAN. I will be happy to yield my time to you, Senator,
and we will let you take the time, and then if others could go vote
and then come right back, then Senator Leahy and I can go.

Go ahead, Senator.,

QUESTIONING BY SENATOR SESSIONS

Senator SESSIONS. Thank you, Mr. Chairman. I think both of
these are extraordinarily skilled lawyers, and I appreciate your
abilities, and I did enjoy very much, Ms. Berzon, our conversations.
Maybe we did take too long, but it was a very interesting discus-
sion, and I enjoyed it very much. And I thought I would ask a cou-
ple of followup questions.

And you know—and I think I made it clear, and I have made it
clear to others—that I am concerned about the ninth circuit. The
New York Times has said the Supreme Court considers it a rogue
cireuit. It was reversed, I believe, 29 out of 30 times in 1997 and
1998, And in evaluating a nomination for the ninth circuit, I have
gubiicly said I want to be sure that any nominee is going to help

ring it back into the mainstream of American law as set by the
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Supreme Court. And so any questions I make, maybe in a different
circumstance at a different time I wouldn’t be as insistent about it.
But I think it is important. And I don’t intend to support nominees
unless I really believe that it has a possibility of improving that
court.

I remember I asked you about Justice Brennan’s decision on the
unconstitutionality of the death penalty. He believed that the death
penalty was unconstitutional. And I told you I thought that that
was unfounded because there are multiple references to the death
penalty and capital crimes in the Constitution. And I asked you
whether or not you shared my view and how you felt about Mr.
Justice Brennan’s view, and you said you did not like to say what
you agree with and what you do not agree with when you haven’t
had time to think about it. Fair enough.

Have you had time now and would you like to comment now?

Ms. BERZON. I would like to say first that I also very much en-
joyed our discussion last year, and I certainly have had a chance
to think about it and to go back and look at the Constitution. And
having done so, I would certainly agree that the indications of that
document are that the Framers of the Constitution understood that
capital punishment would be permitted under that Constitution.

There are, as you note and as the Supreme Court noted in Gregg
v. Georgia, many references in the Constitution which indicate that
the Framers certainly understood that there would be capital pun-
ishment under the Constitution.

Senator SESSIONS. And as a justice, do you feel it would be your
duty to ratify in your opinions the understanding of the Framers
when they adopted that Constitution and carry out its intent?

Ms. BERZON. As a judge of the ninth circuit, my primary duty
and initial duty will be to follow the direction of the U.S. Supreme
Court. The U.S. Supreme Court on this question has been quite
clear about its conclusion that the death penalty is constitutional,
and I will, of course, faithfully and completely apply that conclu-
sion.

Senator SESSIONS. How do you feel about Justice Brennan’s view
that somehow despite these references and clear, explicit state-
ments of approval of the death penalty in the Constitution explic-
itly written that he still would find it unconstitutional? Do you af-
firm or reject that view?

Ms. BERZON. I was a law clerk to Justice Brennan, as you know.
I admire him enormously as a man and as a mentor. I do not agree
with everything that he said, and I think in particular that I in-
tend to take a more literal view to statutes and to constitutional
provisions than he does. It makes me more comfortable, and it is
the way I tend to think.

The CHAIRMAN. Could I interrupt for just a second? I notice our
two Congressmen from Texas are here in support of the two Texas
nominees, and we just want to recognize both of you. Congressman
Hall, you have been a friend for a long time, and we are really glad
to have you here. And also you, Congressman Sandlin, we are very
appreciative that you would come over and lend support to these
two Texas nominees.

Mr. HarL. Thank you, Mr. Chairman and members.
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The CHAIRMAN. I apologize for not introducing you first. I should
have done that,

Mr. HaLL. We had to vote.

The CHAIRMAN. That is what I figured. You went to vote, and I
certainly wanted to——

Senator LEaHY. We understand that.

The CHAIRMAN. I recognized you in absentia. We will put it that
wzg(.) But we are happy to have you back.

ahead, Senator. I am sorry.

Senator SESSIONS. All right. Briefly, I asked you previously
about—I followed up in writing with a question I raised at our ini-
tial hearing, and to refresh your recollection, you responded in Au-
gust 1998, and I had asked you that if when you were vice presi-
dent of the ACLU in Northern California you approved the ACLU’s
filing of a lawsuit in Michele AG v. Nancy S. case. In that case, the
ACLU’s argument was that a homogexual partner who is neither
an adoé;ted or biological parent could be deemed a “parent in fact.”
The ACLU did take that position, and it was rejected by the Cali-
fornia Court of Appeals. And I was conferring a little bit with your
answer and would like to follow up.

In your written answers, when I asked you about your connection
with this lawsuit, you replied that you “had no recollection of this
case until asked about it in connection with the hearing.” Then you
later in those written answers said you “checked with the ACLU
NC”—Northern California—and learned that you were “not present
at the meeting at which the case was considered,” even though you
were chair of that legal committee that set them—approved the fil-
ings. And then next you stated that you “learned on inquiry” that
a close vote by the board as to whether or not to file that had oc-
curred. It had been proposed by the staff, but that you “do not re-
call” how you voted or whether you voted and that the ACLU had
no records specifying how you voted.

However, in your testimony before the committee, it indicates
that voting on cases is not a routine proceeding by the ACLU, and
it only occurs if “there is a dispute in the legal committee,” which
you chaired, or if someone specifically asked for a vote. In fact,
your written answer indicated that it was a close vote by the over
30-member staff.

Given the controversial nature of that case and as evidenced by
the fact that the board you chaired was closely divided over the
issue and the fact that the votes of this kind appear to be an excep-
tion rather than the norm for the committee, would you share with
us how it is that we ought to understand you don’t remember that?
And did you take a position that—have you been able to recall any
position you took, and can you tell us more about your participa-
tion in that?

Ms. BERZON. The case, just to clarify for some of the other mem-
bers who were not at the hearing and may not have read the ques-
tions, was one that dealt, as I understand it from reading the re-
ported opinion—and I want to make clear that I have never seen
the brief that the ACLU filed in this brief—in this case. I don’t or-
dinarily see them. I would not have ordinarily seen them. And in
this particular case, it was under seal, so I couldn’t see it even
after I was asked.
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Not having seen it, I can only react based on the written opinion
that resulted, and that opinion indicates that while the particular
individuals who were having a visitation dispute here were homo-
sexual partners who had been parenting this child, the issue in the
case really had nothing to do with them being homosexual part-
ners—ithat is, one could have been a grandparent who was rearing
the child or a stepparent who was rearing the child or a
fosterparent who had geen with the child for a long time. And the
issue was one of whether people of that kind who the child will be
severed from have some interest in visitatiom. -

The issue is a very complicated one, as the justice who wrote the
opinion for the California Supreme Court noted, on a policy basis
and one he concluded was properly for the Iégislature, and 1 would
agree with that conelusion.

I have no specific recollection of the debate, although I did learn,
as I said in my answers, that it was a closely divided vote. I sus-
pect—and I very much hesitate to say how I might have voted be-
cause I don’t have a clear recollection, but I suspect that in a cir-
cumstance like that 1 would probably abstain. And the reason I
suspect that is I tend in my participation in the ACLU to be most
interested in issues and most concerned about issues having to do
with the first amendment, with the rights of free speech and reli-
gion, and with discrimination, gender discrimination in particular.
And issues of this kind are very far from my expertise or concern,
and when it became as contentious as it did, apparently, from the
vote, I would probably feel that I had little to add to the debate
gnd probably would not have contributed. But I really don’t remem-

er.

Senator SESSIONS. So you don’t remember how you voted on that.

Ms. BerzoN. I don’t remember.

The CHAIRMAN. Senator, your time is up.

Now, Senator Leahy would like to just ask a question or two be-
fore we go and vote.

QUESTIONING BY SENATOR LEAHY

Senator LEAHY. Ms. Berzon, you are familiar with the doctrine
of stare decisis, I am sure.

Ms. BERZON. I certainly am.

Senator LEAHY. And do you accept that doctrine?

Ms. Berzon. I absolutely do.

Senator LEAHY. And so I can assume from that answer that the
decisions of the U.S. Supreme Court you would feel would be com-
pelling on your circuit?

Ms. BERZON. Absolutely, and if confirmed as a judge, I will follow
them faithfully and carefully.

Senator LEAHY. And you would give great weight to prior deci-
sions of your eircuit?

Ms. BerzoN. I will definitely do that.

Senator LEAHY. So it is safe to say that on decisions of the Su-
preme Court you feel your circuit is bound by that, and you as a
judge would be bound by that.

Ms. BERzON. Definitely the ninth circuit is bound by the deci-
sions of the Supreme Court, and I as a judge would be bound by
them as well.
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Senator LEAHY. But you as a judge are not bound in ang way by
past decisions of any organization, whether it is the ACLU or a so-
cial organization or any other organization. Those are not decisions
that bind you. Am I correct?

Ms. BERZON. To the contrary, as a judge I will, of course, be
bound only by precedent, by the language of any statutes, by the
language of the Constitution, by precedents in other circuits to the
degree that they are relevant and convincing, and 1 absolutely will
give no credence whatever to the views of any organization, includ-
ing the ACLU. Indeed, I would ezil;gect that I would rule against the
position of the ACLU as often as that of any other organization.

Senator LEAHY. Looking at your background, I would not have

d any different answer. I am extremely impressed with your
background. I hope that you will soon be sitting on that court.

Thank you.

The CHAIRMAN. Thank you, Senator. We ar;amioinito have to go
vote. As soon as Senator Smith gets back, he will ask some further
guestions, but we will recess until he gets back or until another

enator gets here and proceed as soon as I can get back.

[Recess from 4:02 p.m. to 4:30 p.m.]

The CHAIRMAN. If we could begin, I ag)ologize for the delay. I am
going to put the written questions of Senator Thurmond into the
record, and I would hope that you would answer them as quickly
as possible. He directs questions to both you, Ms. Berzon, and you,
Mr. Katzmann, and then he sends questions to the other judges as
well. So I would hope that you would answer any and written
questions as quickly as possible. We will keep the record open to
have written questions to the nominees until Friday, the end of
business on Friday, if that is all right.

[The questions of Senator Thurmond are located in the appen-

The CHAIRMAN. Now, Senator Smith, would you like to ask some
questions or would you like me to go ahead?

Senator SMITH. Go ahead, Mr. Chairman. I will be ready in a
minute. Why don’t you go ahead?

QUESTIONING BY SENATOR HATCH

The CHAIRMAN. Thank you. OK.

Now, you have heard the questions, Mr. Katzmann, of Senator
Sessi;)ns. Do you have anything to say about those particular ques-
tions?

Mr. KatzMAaNN. No, I don’t.

The CHAIRMAN. OK; how would you answer them?

Mr. KaATZMANN. The questions that were asked were in a sense—
most of the questions seemed to be particular to various cases.

The CHAIRMAN. Right, that involve California, so you really don’t
have anything to say about that.

Mr. KATZMARN. Right.

The CHAIRMAN. Let me ask you, Ms. Berzon, you certainly have
an extensive record in the area of labor law, something that I take
a great deal of interest in as well, representing various labor orga-
nizations and some very renowned cases. Now, when many people
hear labor law, they generally think of cases between unions and
_ employers. Your experience, as I understand it, however, includes
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instances in which you have been an advocate for unions in litiga-
tion against the employees they represent on issues ranging from
the right of employees who choose not to follow the union’s lead in
striking to the right of employees not to pay a portion of union
dues used for purposes with which they disagree.

Now, Ms. Berzon, given your experience, can you assure this
committee that you can be fair and impartial in adjudicating the
rights of employees vis-a-vis their unions?

Ms. BERZON. Yes, absolutely. In all of those cases, I was, of
course, representing a client as an advocate. I am keenly aware of
the difference between an advocacy position and the position of a
judge on the ninth circuit or any other court of appeals. In that po-
sition, if I am fortunate enough to be confirmed, I am certain that
I will be able and I commit that I will leave behind all positions
of all of my clients and look with an open mind at the statutes at
hand, at the precedents that are relevant, and at any constitutional
provisions that are pertinent and so on.

The CHAIRMAN. So you will abide by the precedents as estab-
lished by the Supreme Court?

Ms. BERZON. I am sorry?

The CHAIRMAN. You will abide by the precedents established?

Ms. BERZON. 1 absolutely will.

The CramrMAN. OK; I presume you will, too, Mr. Katzmann.

Mr. KaTzZMANN. Absolutely.

The CHATRMAN. Now, Ms. Berzon, in correspondence to this com-
mittee last July, you identified Ho v. San Francisco Unified School
District—that is a recent ninth circuit court case—as one in which
the ACLU of Northern California participated while you were a
board member.

Now, I have looked at the amicus brief the ACLU of Northern
California filed in that case and was interested to note that the
principal argument advanced in that brief is that the court “should
apply intermediate scrutiny” not strict scrutiny as the appropriate
level of review in a challenge to a racial quota that had the effect
of limiting the percentage of Chinese school children who could at-
tend San Francasco’s public schools.

Now, do you agree with the position advanced by the ACLU of
Northern California that the quota at issue was constitutional even
though there had never been a judicial finding that segregation ex-
isted in San Francisco’s school system?

Ms. BERZON. I am at something of a disadvantage because I first
saw a part of this brief, and only a part of it, last evening and I
read the opinion of the ninth circuit as well. I was actually under
the impression—and I could be wrong—that there was a judicial
finding or at least that there was a consent decree that served as
a—that was confirmed by the court and, therefore, served as a judi-
cial finding. But I am not sure it is relevant to the issues that were
addressed in the amicus brief.

I know, as you do, Mr. Chairman, that the Supreme Court in
Adarand v. Pefia held that racial classifications are subject to the
strictest of scrutiny, meaning that there has to be a compelling in-
terest, and that any classification of that kind has to be extremely
narrowly tailored. The ninth circuit held that the issues in that
case as to meeting those standards were sufficiently undecided,
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that there should be a trial on the question, and actually I know
only from the newspapers that the case was settled before trial.

In my role on the board of the ACLU, as Senator Sessions noted,
there are only votes held by the board in rare instances, and in this
instance there was no vote held by the board and I was not on the
legal committee. I did have a chance to check that much.

The CHAIRMAN. OK; and—did I interrupt you?

Ms. BERZON. I am sorry.

The CHAIRMAN. I thought I had interrupted you.

Ms. BErzon. OK.

The CHAIRMAN. You have mentioned the Adarand v. Pefia case.
Do you agree that the quota at issue in this matter should have
been tested under only an intermediate scrutiny rather than strict
serutiny?

Ms. BERZON. It seemed to me that the ninth circuit opinion hold-
ing that it was subject to strict scrutiny was fully consistent with
Ada{'and, and I would have no problem in applying that standard
at all.

The CHAIRMAN. They indicated that it would be subject to only
intermediate scrutiny not strict scrutiny.

Ms. BERZON. | am sorry?

The CHAIRMAN. They indicated that it would be subject to only
intermediate scrutiny not strict scrutiny.

Ms. BERZON. They so argued, and it is not a pesition that I advo-
cated. And as I say, I didn’t vote on it either.

The CHAIRMAN. So you would be for strict scrutiny.

Ms. BERZON. I was fully comfortable with Judge Newman's opin-
ion in the ninth circuit,

The CHAIRMAN. Now, Mr. Katzmann, the Founding Fathers be-
lieved that the separation of powers in a government was critical
to protecting the liberty of people. Thus, they separated the legisla-
tive, executive, and judicial branches into three different sup-
posedly co-equal branches of government, the legislative power
being the power to balance moral, economic, and political consider-
ations and make law, the judicial power being the power only to
interpret laws made by the Congress and by the people.

Now, in your view, is it the proper role of a Federal judge when
interpreting a statute or the Constitution to accept the balance
struck by Congress or the people or to rebalance the competing
moral, economic, and political considerations?

Mr. KATZMANN. I firmly believe that it is the role of the judge
to accept the balance struck by the Congress and the people. It is
inappropriate for a judge to reorient the calculus.

The CHAIRMAN. Making of law to me is a very serious matter. To
make constitutional law, two-thirds of each House of Congress and
three-quarters of the States must formally approve the words of an
amendment. To make statutory law, only a majority of each House
is necessary, and usually the President must formally approve the
words of a statute.

This formal approval embodies the expressed will of the people
through their elected representatives and thus raises the particular
words of a statute or constitutional provision to the status of bind-
ing law. Words, theories, and principles that lack this formal ap-
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proval are not backed by the will of the people and thus do not rise
to the level of legitimate law.

Would you agree that the further a judicial opinion varies from
the text and the original intent of a statute or constitutional provi-
sion, the less legitimacy it has?

Mr. KATZMANN. I certainly do agree with that. I think in an arti-
cle, which I, frankly, quoted in my book, “Courts and Congress,”
which you wrote in the Harvard Journal of Law and Public Policy,
you talk about the slippage that can occur the further one gets
away from the text of the statute. And I believe that clearly that
is a problem if a judge inserts his or her own views about what a
statute should mean by moving away from the words of the statute.

The CHAIRMAN. Let me ask both of you this question: Under
what circumstances do you believe it appropriate for a Federal
court fo declare a statute enacted by Congress unconstitutional?
Let’s start with you, Ms. Berzon.

Ms. BERZON. The circumstances in which it is appropriate for a
court to declare a congressional statute unconstitutional are, of
course, quite rare. Such statutes come to the Court with a strong
presumption of constitutionality, and in looking at such constitu-
tional arguments, if I were confirmed, I would look carefully at any
precedents of the Supreme Court or of the ninth circuit, But absent
a compulsion by them to declare a statute unconstitutional, I would
do so only when it appeared to be compelled by the constitutional
language or by the clear intent and the meaning of the Constitu-
tion.

Mr. KarzMANN. I think, Mr. Chairman, that a court should be
very wary about declaring unconstitutional an act of Congress.
When you look at the constitutional structure, there is article I, the
legislative article, article II, the executive, and article III, the judi-
ciary. I would submit that the order suggests that there should be
caution on the part of the judiciary in terms of upsetting the law
that Congress has made. So I believe that only in the rarest of cir-
cumstances would it be appropriate to declare an Act of Congress
unconstitutional. There would have to be clearly a very compelling
reason to do so. It would have the presumption—an Act of Con-
gress has the presumption of constitutionality.

The CHAIRMAN. Thank you. My time is up.

Senator Smith, do you have questions?

QUESTIONING BY SENATOR SMITH

Senator SMrTH. Thank you, Mr. Chairman. Good afternoon to
both of you.

I missed Senator Leahy's questioning, but I understand, Ms.
Berzon, that Senator Leahy asked you if you felt that the death
penalty was unconstitutional, and you replied that it was constitu-
tional. Is that correct?

Ms. BeErzoN. Yes; the U.S, Supreme Court has so held.

Senator SMITH. I am sorry. Senator Sessions’ guestion.

Ms. BerRzON. Senator Sessions did ask me that, and, yes, I
agreed with him that——

Senator SMITH, Is that your view as well, Mr, Katzmann?
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Mr. KaTzMANN. Yes; the Supreme Court has firmly spoken on
that issue, making note of a number of clauses in the Constitution
which suggest that there is room for capital punishment.

Senator SMITH. Do either of you have any meoral or religious or
any other personal convictions that would keep you from voting to
apply the death penalty in an appellate case?

Ms. BErRzON. I do not.

Mr. KATZMANN. Neither do 1.

Senator SMITH. On the issue of judicial precedent, what is your
view on judicial precedent? I think Senator Leahy asked you about
judicial precedent, and I missed that. I think you replied that you
supported judicial precedent. Is that correct?

Ms. BERZON. I certainly do. I would be constrained as a ninth cir-
cuit judge to follow the precedent of both the Supreme Court and
the ninth circuit, and I would do so.

Senator SMITH. Even if you viewed the decision to be wrong?

Ms. BERZON. Yes, even if I viewed the decision to be wrong, with
the minor caveat that in the ninth circuit there are times when
there are votes as to whether to hear a case en bane, and in that
case I would vote in accordance with the guidelines of the ninth cir-
cuit whether to hear the case en banc.

Senator SMITH. Is that your view as well, Mr. Katzmann?

Mr. KA1ZMANN. Yes; I think that if you don’t follow precedent,
you are inviting judicial activism, which I would deplore.

Senator SMITH. Well, let me ask you a tough question on judicial
precedent. Were you to have been on the Supreme Court in 1867
when the Dred Scott case came down, Judge Tawney indicated in
that decision, the majority decision, that Dred Scott was a personal
property and, therefore, could not sue in Federal court. We now
had precedent that was never overturned by the courts, but it was
overturned by some amendments to the Constitution. So if you had
had the chance to vote to reverse that judicial precedent, how
would each of you have voted?

Ms. BERZON. If you would like me to begin, it is a provocative
question, and I note that there is also a set of precedents from the
Supreme Court regarding the very rare circumstances in which
overturning precedent is appropriate. And one of those cir-
cumstances is that it is more appropriate in constitutional than in
statutory cases because, with regard to statutory cases, Congress
can alter the statute much more easily than it can alter the Con-
stitution.

Now, you have actually pointed to one instance in which Con-
gress did alter the Constitution, or Congress and the people altered
the Constitution, but that is relatively rare.

So there is slightly more room in a constitutional case, but,
again, as a ninth circuit judge, it would be quite rare because that
prerogative is primarily that of the Supreme Court.

Senator SMITH. Same question, sir.

Mr. KatzManN. I would emphasize, too, that in terms of the posi-
tion for which I am being considered as an appellate judge, I am
bound to follow precedent. The issue as to what I would do if I
were a Supreme Court Justice is not something that I have actu-
ally fully considered at this moment. But in the case of Dred Scott,
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when we think about precedent, there are a lot of different ques-
tions that one might think about.

One issue might be how long has the precedent been in exist-
ence, how long has it stood in existence. That might be of some use.
But, on the other hand, if you always stick to precedent at the Su-
preme Court level, then you would never have had a reversal of
Plessy v. Ferguson.

Senator SMITH. That was my next question.

Mr. KATZMANN. So that there are circumstances in which at the
Supreme Court level, where because there is a recognition that a
decision was clearly wrong, that there may be some basis for a
change in precedent. But at the appellate level, I think the obliga-
tion of the judge is to follow the precedent regardless of whether
the appellate judge agrees with it or not.

Senator SMITH. Do you have the same view on Plessy v. Fer-
guson, Ms. Berzon?

Ms. BErzON. Yes, I do. And as I said, the considerations here
with regard to the Supreme Court and appellate courts are really
guite different.

Senator SMmrTH. No, I understand, but the issue in a generic
sense was judicial precedent, and I think you both admittedly stat-
ed that you didn’t feel that would necessarily be the case at the ap-
pellate level. You did give a qualifier on both your answers. I just
want to make sure the record is straight. You both gave me a
gualifier on judicial precedent on both Plessy v. Ferguson, which
was overturning segregated schools, and Dred Scott, which was not
allowing a black man who was considered property to sue in Fed-
eral court. So you did give two qualifiers.

I don’t want to misrepresent what you said, but that is the way
I read what you said. So now I am going to get you to the least
controversial of all the questions I have asked so far, but that is
why I wanted to hear your answers to these questions first, which
is—I was being funny—the issue of abortion, which is obviously
one of the most controversial issues of the day. So if we use the
issue of judicial precedent in Roe v. Wade, what is your view on
Roe v. Wade, each of you?

Ms. BERZON. The Supreme Court, as you know, spoke to that
precedent in Casey v. P}:znned Parenthood, both with respect to its
continuation as precedent and with respect to the precise standard
that is applicable under Roe v. Wade as modified by Casey. Casey
fully explored the stare decisis considerations, and, again, as a cir-
cuit court judge, I am bound by Casey in that regard.

Casey held that balancing the women’s—the State’s concern for
fetal life beginning at conception against women’s constitutional
right that the applicable standard is whether there is an undue
burden on that riight, and in applying that standard has held cer-
tain regulations of abortion, inc{)uding parental consent, waiting pe-
riods, and others, valid. Again, as a ninth circuit judge, I would
applg both the general standard and the particular precedents
carefully and faithfully, and I would have no opportunity really to
consider whether it should be changed, and I would not do so.

Senator SmrTe. Mr. Katzmann.

Mr. KATZMANN. As an appellate judge, I am bound to follow the
precedent of the Supreme Court. Casey is, in a sense, the defining
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case as it modifies Roe v. Wade, suggesting that restrictions on
abortion would be upheld so long as there is not an undue burden.

As an appellate judge, I am bound to follow that regardless of my
own personal preferences.

Senator SMITH. In a personal sense, if both of you could answer
this, do you believe that an unborn child is a human being?

Ms. BERZON. As I said, Senator, my role as a judge is not to fur-
ther anything that I personally believe or don’t believe, and I think
that is the strength of our system and the strength of our appellate
system.

The Supreme Court has been quite definitive quite recently
about the applicable standard, and I absolutely pledge to you that
I will follow that standard as it exists now, and if it is changed,
I will follow that standard. And my personal views in this area, as
in any other, will have absolutely no effect.

Mr. KATZMANN. My concern, Senator, is that when judges enact
their personal preferences, whether for or against a particular
issue, there is a danger of judicial activism. It is a recipe for judi-
cial activism because it then means that judges pick and choose
what they want to enforce in the law according to their own per-
sonal preferences.

What I can say to you is that I will faithfully apply the law as
the Supreme Court has laid it down, whatever the precedent of the
Supreme Court might be in that area at any time.

Senator SMrTH. Well, look, and I want to say to both of you I ap-
preciate the fact that you are answering my questions. That is not
always the case here, and you are, I think, making an honest at-
tempt to answer the questions, and I appreciate it. But I think
what we have in the case of—I agree with you on judicial activism
on either side of the political spectrum. I am not in favor of judicial
activism. I think that judges and Justices should support the Con-
stitution pretty much in a constructionist way as it is written.

The djfli)iculty for me, and I think for many, on Roe v. Wade is
that by making abortion the law of the land, many would say there
is nothing in the Constitution that would provide for that kind of
decision to be made. There is no mention of abortion in the Con-
stitution. There is mention of life and the protection of life, but
there is no mention of abortion.

And so I think what we have here is an opportunity to say that
a life could be taken at any stage; although it is not frequently
done in the third stage, there is no restriction on that. And that
is the reason I am asking the question. Does the unborn child have
a right to life at any point during the 9 months of pregnanecy? And
if so, at what point? And I think that is a fundamental question
that I don’t think is an unfair question for a person who, 5though
it is the appellate court, could very well at some point be consid-
ered at a higher court, and also very well could face a decision
dealing with that issue on the appellate court.

So that is the question that I would like to ask. Does the unborn
child have a right to life at any point during the pregnancy? And
if so, when, in your view?

Ms. BERZON. My understanding of what the Supreme Court ruled
in Casey, which is the case that I would be constrained to apply
if I am confirmed to the ninth circuit, is that the State does have
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an interest in the life of the child from the time of conception, but
that there is a competing interest as well in the women’s medical
rights and otherwise, and that the result of balancing those com-
peting rights, the Supreme Court has instructed us is that the
right to abortion is upheld as long as—only if there is no undue
burden on the right to abortion.

I have no choice but to answer you that that is what I would
apply if I was on the ninth~—if I was confirmed to the ninth circuit.
And if I answered anything else, I would not be faithful to the role
that I will have as an appellate judge.

Mr. KaTZMANN. 1 thmf()e that the Court recognizes that the State
has an interest in the protection of the child, but there are these
competing interests and concerns. One is bound to follow the prece-
dent of Casey, and I think that in a sense, if I might say, that when
there are nominees to the Supreme Court, that is where one can
really change, if one wants to, influence the direction of tﬁolicy be-
cause at the appellate level you are supposed to follow the prece-
dent regardless of how one personally would come out on a par-
ticular issue.

I know that is an answer of judicial restraint, but I firmly believe
it.

Senator SMITH. Well, let me move it all the way to the end to
the most dramatic of all abortions, which is the so-called partial-
birth abortion. There is a possibility, although not likely, that we
will overturn the President’s veto on this. Were that to happen, it
would be in the courts, and the constitutionality would have to be
determined of that act. ; -

Is the partial-birth abortion ban, as we now know it, the law, the
bill that has been passed that has not become law, is that in your
view constitutionaf) or unconstitutional as you interpret the Con-
stitution? Mr. Katzmann, why don’t you start?

Mr. KaTtzMANN. I would say that that is an issue that—Senator,
that is a very important issue, and that as a judge, I would really
have to evaluate that issue in the context of a law that is actually
passed, and then in terms of a case or a controversy. In terms of
adjudication, there are restrictions on judges rendering advisory
opinions on particular pieces of legislation in the advance of pas-
sage. And then even after passage, I think what a judge has to do
is to evaluate the case in the context of a real case or controversy.

I think the questions that you raise are very important ones and
serious ones, and you can be sure that if I ever had a chance to
rule on that kind of an issue, I would really be as faithful as I
could to the Constitution, recognizing the presumption of legisla-
tion to be constitutional.

Ms. BErZON. And I essentially agree with that answer. I note
again that the Casey standard would be the applicable one, and
that the answer might turn on the details of the particular statute.
I understand that there have been some partial-birth or late-term
abortion statutes that have been held unconstitutional, but appar-
ently for reasons having to do with the particular scheme at hand.

Again, the standard would be whether there was an undue bur-
den on the right to abortion, taking into account the State’s inter-
est in life from the time of conception, and that is the standard I
would apply. It would be obviously inappropriate to say anything
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further than that precisely because the issue might come before a
court on which I or Mr. Katzmann could be sitting.

Senator SMITH. Your term “competing interests,” though, is an
interesting one because you are viewing the term competing inter-
ests between the mother and the unborn child. Would you take
that competing interest to two individuals, one of whom tried to
kill the other one? You don’t carry it that far, do you?

Ms. BERZON. Again, I am simply repeating the standard that the
Supreme Court has articulated, and it is not my standard.

Senator SMITH. But we indicated twice now in two different ex-
amples, by your own admission, that the Supreme Court was
wrong at least twice in American history, once in Dred Scott and
once in Ferguson, very dramatic and important cases.

And I would say just for the record--and I am not looking to
argue; I have learned after many years of this that arguing doesn’t
do any good, but discussing sometimes does. I would argue that in
the case of Ferguson, segregation was a horrible situation, as was
the situation of determining that a black person was property and
therefore had no legal right to sue. Those were both dramatic de-
partures from the norm from what is right and wrong in America.

And I would venture to say I would add number three to that,
and that is the taking of a life of an innocent unborn child, 35 mil-
lion of which, 35 million of which, have been lost since the Roe v.
Wade decision in 1973. They will never have a chance to be a
judge. They will never have a chance to be a mother or a father
because of a law that was passed—a Court decision that was made,
excuse me, which denied them that opportunity.

And neither one of you are willing to sit here and tell me that
you think that is wrong. Is that correct? I mean, I haven’t heard
anybody say it yet. So 35 million children never have a chance to
be here or to be up here or to be out there and have the oppor-
tunity to live their dream because of a Court decision.

And had it not been for the guts of somebody in Ferguson and
the guts of somebody who wrote those 13th, 14th, 15th amend-
ments, we may still fvmave slaves in this country that would never
be able to sue. And we may very well have segregation in this
country.

The CHAIRMAN. Senator, if I could——

Senator SMITH. A last point, Mr. Chairman. You have been very
patient.

The CHAIRMAN. Yes,

Senator SMITH. And I think in this particular case, I would add
abortion to that list, and I would say that 35 million children lost
is a terrible comment on American society. And I deeply regret,
really, with all due respect to both of you, that neither one of you
can say that.

The CHAIRMAN., Well, Senator, if I could interrupt, you have
asked some very appropriate and good questions. 1 interpret it a
little bit differently. Both of them, in my opinion, have said that
they are not sure how they would decide that case, and that they
wouldn’t want to give the opinion that they have now anyway with-
out hearing all the facts and the evidence.

Senator SMITH. Well, I didn’t ask about a specific case, Mr.
Chairman.
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The CHAIRMAN. No, but I mean——
lifSenatm' SmrtH. 1 asked about their point of view, whether or not

e wag——

The CHAIRMAN. But they both say that that could likely come be-
fore them and they are going to have to decide it at that time. And
that is a little different from saying that they would not find that
process unconstitutional. And I don’t know how they can say much
more than that at this point in this meeting.

But I share the distinguished Senator’s feelings and I share his
point of view that it is a tragedy that we have had this issue go
as far as it has in our American way of life. And I just hope that
both of you will look at the precedents, and also look at what is
right and wrong, if that case ever comes before you.

Senator SMITH. Well, I would just make a final point.

The CHAIRMAN. Sure.

Senator SMiTH. In the case of the Missouri case where you rep-
resented the ADA in your amicus brief in the Webster case, I mean
I assume you agree with the ADA’s position on that case.

Ms. BERZON. Actually, in the-—you are referring to me?

Senator SMITH. Yes, ma’am.

Ms. BErzoN. In my brief, which was an extremely limited one,
I did not address any of the abortion issues in that case as such.
The only issue that I addressed was a first amendment issue re-
gartllling the communication between doctor and patients and that
is all.

The CHAIRMAN. I think the question I would like to ask is will
you set aside your own personal views and feelings in order to de-
cide the case on the law rather on what your personal views are?

Ms. BERZON. Absolutely, and I believe that I have so indicated.

The CHAIRMAN. I will be honest with you, Ms. Berzon. On the
Ninth Circuit Court of Appeals, we have people there that could
care less what the law says. I mean, I hate to say it, and that is
what causes me all kinds of problems here on the committee with
putting Ninth Circuit Court of Appeals judges through because
they are so afraid that we will just have more of the same.

And I have had very liberal judges come up to me and say it is
a disgrace what they are doing out there, and they are hurting all
of us who are sincere liberals who really want to abide by the law
and implement the law as it is written.

Senator SMITH. Mr. Chairman, could I just make a point on that?
I understand what both of the nominees have said here, and as far
as judicial activism is concerned, I agree with what Mr. Katzmann
said about judicial activism. But what I am saying is if you apply
the standard of judicial precedent strictly that you never overturn
the law, the you never make a decision, then you would never have
overturned-——

The CHAIRMAN. Nobody is going to——

Senator SMITH. Excuse me. You would never have overturned the
Ferguson case of segregation and you never would have overturned
the Dred Scott decision if there had been such a vote before the
Court. And that is my only point and I am just saying that I be-
lieve abortion belongs in the same league with those other two
cases. That is my point.

The CHATRMAN. Well, it is a good point, no question.
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Let me just say this, that I have seldom seen better qualified
nominees for circuit court positions than the two of you. While we
may differ on certain philosophical points, the fact of the matter is
you are both highly qualified. You both have extensive experience
in the law. And in your case, Ms. Berzon, you have been here—this
is your second time, and it was an extensive, extensive hearing be-
fore that went on for hours and there is an extensive record with
regard your nomination.

There is another vote, so let me just say this. We are honored
to have you here. The President has submitted both of you and we
will see what we can do to move your nominations ahead. And we
appreciate the forbearance that you have had, in particular, Ms.
Berzon. And, Mr. Katzmann, I have known you for quite a period
of time. I have great regard for you, as well as Ms. Berzon.

There are many other questions we probably could ask, but I
think in your case, Ms. Berzon, an awful lot of them have been
asked. In your case, Mr. Katzmann, I am reasonably satisfied as
to your qualifications and will do what I can to see that you both
have an opportunity te serve on your respective circuits.

1 would just ask that when you get there, don’t be activist judges;
be judges who really abide by the law and set a standard for judges
that help us so that it doesn’t come down to an issue of liberal or
conservative, but it comes down to an issue of understanding the
role of judges in our society so that we don’t hurt our society.

But in any event, unless you have any further questions, Senator
Smith, I think we will release both of you for today. We congratu-
late your families. I am going to do my best to have all of these
judges who are up today on next week’s markup. I can’t do it by
tomorrow because we do have written questions, and so forth. But
by next week’s markup, I will try and have you on the—and some
of you may be put over for a week, so just understand the process.
Anybody can put any item that appears first on the list over for
1 week, but then it has to be voted upon at the next markup. So
we will move as expeditiously as we can.

Ms. BERZON. Thank you very much, Senator Hatch.

Mr. KarzMANN. Thank you very much, Mr. Chairman and Sen-
ator Smith.

The CHAIRMAN. Thank you both for being willing to serve.

[The questionnaires of Ms. Berzon and Mr. Katzmann are re-
tained in committee files.]

The CHAIRMAN. Now, we have got about 15 minutes before I have
to—we have got less than 15 minutes before I have to leave. I won-
der if I can get the rest of you judgeship nominees to come take
your seats. We have six chairs, so that ought to be all right.

Now, let me say at the outset that I believe this is an excellent
panel of judgeship nominees. We have extensively looked at your
backgrounds and your service to your communities and to the legal
profession at large. So I come at this from a position of wanting
to support each and every one of you. But let me quickly go
through some questions so that we won’t keep you too long here
today, and then I think what we will do is just start with you Mr.
Elison and go right acress.
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Now, in general, Supreme Court precedents are binding on all
lower Federal courts, and circuit court precedents are binding on
all district courts within that particular circuit, as you all know.

Now, is each of you committed to following the precedents of the
higher courts faithfully and giving them full force and effect even
if you personally disagree with such precedents?

Mr. Ellison.

TESTIMONY OF KEITH P. ELLISON, OF TEXAS, TO BE U.S.
DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF TEXAS

Mr. ELLISON. Yes, I am, Mr. Chairman.

TESTIMONY OF GARY ALLEN FEESS, OF CALIFORNIA, TO BE
U.S. DISTRICT JUDGE FOR THE CENTRAL DISTRICT OF CALI-
FORNIA

Judge FEESS. Yes, Mr. Chairman, without question.

TESTIMONY OF WILLIAM ALLEN PEPPER, JR., OF MISSISSIPPI,
TO BE U.S. DISTRICT JUDGE FOR THE NORTHERN DISTRICT
OF MISSISSIPPI

Mr. ALLEN, Yes, sir, I am,
The CHAIRMAN. Ms. Schreier.

TESTIMONY OF KAREN E. SCHREIER, OF SOUTH DAKOTA, TO
BE U.S. DISTRICT JUDGE FOR THE DISTRICT OF SOUTH DA-
KOTA

Ms. SCHREIER. Yes, Mr. Chairman, I definitely am.

TESTIMONY OF STEFAN R. UNDERHILL, OF CONNECTICUT, TO
BE U.S. DISTRICT JUDGE FOR THE DISTRICT OF CON-
NECTICUT

Mr. UNDERHILL. Absolutely, sir.

TESTIMONY OF T. JOHN WARD, OF TEXAS, TO BE U.S.
DISTRICT JUDGE FOR THE EASTERN DISTRICT OF TEXAS

Mr. WARD. Absolutely, Mr. Chairman.

The CHARMAN. Thank you.

What would you do if you believed the Supreme Court or the
court of appeals had seriously erred in rendering a particular deci-
sion? Would you nevertheless apply the decision on your own best
judgment of the merits?

Take, for example, the Supreme Court’s recent decision in City
of Boerne v. Flores, where the Court struck down the Religious
Freedom Restoration Act.

Mr. ELLISON. Whether I agree with the decision or not, it is my
obligation to apply it. The only option for a judge who bitterly dis-
agrees with the decision of a higher court is to tender his resigna-
tion, never to disregard a higher court’s authority.

Judge FEESS. I agree with that, Mr. Chairman.

Mr. PePPER. I agree with that, Mr. Chairman.

Ms. SCHREIER. I, too, Your Honor, would feel bound by the deci-
sion of the Supreme Court and would apply it.

Mr. UNDERHILL. I would feel compelled, Mr. Chairman, to apply
the decision regardless of my personal views.
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The CHAIRMAN. No matter how lame-brained it may be?
Mr. UNDERHILL. Absolutely.
Mr. WARD. That is correct. I agree 100 percent.

QUESTIONING BY SENATOR HATCH

The CHAIRMAN. Well, I would be looking for some way of finding
a way around the lame-brained decision, but the fact 1s you have
all ]answered that the way I would like you to answer it. [Laugh-
ter.

You have stated that you would be bound by Supreme Court
precedent and, where applicable, the rulings of the Federal circuit
court of appeals for your district. There may be times, however,
when you will be faced with cases of first impression.

Now, I am tired of picking on you, Mr. Ellison, so I am going to
start with you, Mr. Feess, because everybody agrees with you all
the time. I get tired of that. {Laughter.]

What principles will guide you, or what methods will you employ
in deciding cases of first impression, Mr. Feess?

Judge FEESS. Mr. Chairman, I think that the first question that
the judge should ask himself is, is it really first impression, be-
cause lawyers are always trying to convince you that they have got
the new case, the different case, the case of first impression. So I
think the first job is to determine is it truly a case of first impres-
sion.

If so, the next step is to find out whether or not there is analo-
gous precedent; is there something in another field or related field,
something similar that the court can go to. If you are talking about
a novel interpretation of a statute, of course, you have to go to the
words of the statute and try to determine from the text what was
contemplated in this unusual situation, as you posit it.

But 1 think first determine is it truly novel; second, if it is really
novel, find analogous precedent and then {ry to determine what—
based upon recent Supreme Court jurisprudence where the Su-
preme Court might go with it if they had trl)le question.

The CHAIRMAN. I presume most all of you would agree with that.
Anybody care to add anything to that?

[No response.]

The CHAIRMAN. All right. Let’s start with you, Ms. Schreier.
Please state in detail your best independent legal judgment, irre-
spective of existing judicial precedent, on the lawfulness under the
Equal Protection Clause of the 14th amendment and Federal civil
rights laws, of the use of race, gender or national origin preferences
in such areas as employment decisions, hiring, promotion or lay-
offs, college admission and scholarship awards, and the awarding
of government contracts. In other words, what would be your best
independent legal judgment?

Ms. SCHREIER. Mr. Chairman, under the Adarand decision, if
race were to be used in giving a preference in hiring decisions or
any other decisions, the court would have to apply a standard of
strict scrutiny to determine whether or not that preference met a
very narrow limit to address the reason for using that racial pref-
erence.

Under that strict scrutiny standard, it would be a very difficult
standard to meet. It is a very high standard. And, in addition to
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that, the remedy would have to be tailored to address the reason
why the preference was being used.

The CHAIRMAN. OK; does anybody differ with that answer?

[No response.]

The CHAIRMAN. Now, you have heard the ‘%uestions asked of the
prior two panelists on capital punishment. Would any of you have
any %ifﬁculty personally or otherwise in enforcing capital punish-
ment?

Mr. Underhill.

Mr. UNDERHILL. No, Your Honor—excuse me——

The CHAIRMAN. That is all right.

Mr. Unpgru1Li, No, Mr. Chairman, I would not.

The CHAIRMAN. Mr. Ward.

Mr. WaRD. No, Mr. Chairman, I would not.

The CHAIRMAN. Ms. Schreier.

Ms. ScHREIER. No, Your Honor.

Mr. PEPPER. No, Mr. Chairman, I would not.

Judge FEESS. No, and, in fact, Mr. Chairman, I have presided
over death penalty cases in my current position.

The CHAIRMAN. Mr. Ellison.

HMr. ErrLisoN. 1 would be able to preside over such a case, Your
onor.

The CHAIRMAN. I would have difficulty enforcing the death pen-
alty. Even though I am for the death penalty, I would want it used
very sparingly. But the fact is it is the law and you would be sworn
to uphold that law and you are going to have to do it.

Do you have any moral beliefs or legal beliefs which would in-
hibit you from a§plﬁng the law in that area, any of you?

Mr. ELLisoN. No.

Mr. WARD. No, sir.

The CHAIRMAN. Do you believe that 10-, 15-, or even 20-year
delays between conviction of a capital offender and execution is too
long? Do you believe that once Congress or a State legislature has
made the policy decision that capital punishment is appropriate
and that the Federal courts should focus their resources on resolv-
ing capital cases fairly and expeditiously—and I am talking about
my own habeas corpus reform that the Supreme Court has
upheld—do you believe that we should have 15- and 20-year delays
in enforcing capital punishment, Mr, Ward?

Mr. WARD. Well, I would follow the reforms that you sponsored
without question, Mr. Chairman, and I certainly think that 15 or
20 years is too long.

The CHAIRMAN. Well, we found through the years that innovative
lawyers just bring up appeal after appeal after appeal. And what
we have done is we have provided for very extensive appeals rights,
both up through the State courts and the Federal courts, but ulti-
mately a finality to it that literally stops it from being much more
than 3 years.

Does anybody find any difficulty with that?

Mr. WARD. No, sir.

The CHAIRMAN. Doggone, there is no controversy in this group at
all. [Laughter.]

It is starting to bother me just a wee bit here. There are a lot
of other questions that I have for you. I think what I am going to
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do is submit Senator Thurmond’s questions and seme of mine in
writing,

[The questions of Senators Hatch and Thurmond are located in
the Question and Answer section.]

The CHAIRMAN. I have confidence that all six of you—that each
of you will make tremendous district court judges. I think you are
good selections. I am proud to preside over your hearing, and I
w_a;{xtdto congratulate each of you and the President for having
picked you.

Now, I am going to keep the record open for additional questions
until the close of business on Friday, and I would suggest that you
immediately answer those questions because if you don’t, I can’t
put you on next week’s markup. So we will need those answers
right back and I want to process you as quickly as I can.

So I just want to congratulate each and every one of you and the
President himself. You are all outstanding people, and we have had
terrific Senators come and speak for you today and I have been
very impressed with the remarks that they have had for each of
you. So you ought to thank them because that plays a very signifi-
cant role in this process, believe it or not.

So with that, I think we will just recess until further notice and
we will try to put you all on next Thursday’s markup, the Thurs-
day after tomorrow.

Thank you so much.

Mr. ELLI1SON. Thank you, Mr. Chairman.

Judge FEESS. Thank you, Mr. Chairman.

Mr. WaRD. Thank you, Mr. Chairman.

[The questionnaires of Mr. Ellison, Judge Feess, Mr. Pepper, Ms.
glehn}eier, Mr. Underhill, and Mr. Ward are retained in committee

es,

[Whereupon, at 5:16 p.m., the committee was adjourned.]



QUESTIONS AND ANSWERS

RESPONSES OF MARSHA S. BERZON TO QUESTIONS FROM SENATOR ABRAHAM

uestion 1. Blessing v. [Freestone]

ustice O’Connor’s opinion for the Court in Blessing v. Freestone, 520 U.S. 329,
which came down quite recently, in April of 1997, and which you handled pro bono
at the Supreme Court level, states as follows:

[}t is not at all apparent that [what the plaintiff class you were rep-
resenting was seeking in that case was] any relief more specific than a dec-
laration that [the plaintiff class’s] rights were being violated and an injunec-
tion forcing Arizona’s child support agency to “substantially comply” with
federal law requirements concerning child support. Id. at 346.

a. Is Justice O’Connoer’s description of the position you were arguing correct? If
not, what is inaccurate about it?

Answer la. Justice O’Connor’s opinion never described any position I argued to
the Supreme Court. Her opinion did accurately describe the broad complaint dis-
missed by the District Court and the similarly broad Ninth Circuit opinion, but 1
Zfs not counsel nor in any way involved in the case until after certiorari was grant-

In undertaking representation at the Supreme Court level, I did not regard it as
my job on behalf of my clients (five mothers seekinfg child su?port payments from
their childrens’ fathers) to be defending the scope of the complaint or of the Ninth
Circuit opinion, and did not do so. Instead, my representation of my clients was di-
rected toward obtaining a reversal of the District Court’s categorical conclusion that
there could be no circumstances which eny right provided by Title IV-D, a complex
statute specifying the services that must be made available to each custodial parent
seeking child custody payments, can be judicially enforced. For example, the brief
I filed explicitg observed, twice, that the only issue before the Court was the pro-
priety of the District Court’s total dismissal, not whether any particular remedy
would be appro(friate. The brief also argued that “because of the very specificity of
the statute and the implementing regulations, the * * * fear that the judici
would have to develop standards for running Arizona’s IV-D program if plaintiffs
prevailed is unfounded.”

The Supreme Court, while reversing the Ninth Circuit’s broad ruling, agreed in
large measure with the pesition I advanced on behalf of my clients. The Court held
that there is a “possibility that some provisions of Title IV-D give rise to individual
rights” and sent the case “back to the District Court to construe the complaint in
the first instance, in order to determine exactly what rights, considered in their
most concrete, specific form, respondents are asserting.” 117 S. Ct. at 1362. And the
Court also held that “[t]Jo the extent that Title IV-D may give rise to individual
rights * * * the Secretary [of HHSl's oversight powers are not comprehensive
enough to close the door on § 1983 liability,” disagreeing with the District Court’s
ruling to the contrary.

Question b. Didn't the position you were arguing essentially amount to an invita~
tion to ?the federal district court to take over the running of Arizona’s child support
system?

Answer b. No, the position I argued did not invite the District Court to run Arizo-
na’s child support system.

My assessment of the scope of the position I argued in Blessing is shared by my
opposing counsel in that case, Carter Phillips. Mr, Phillips last year wrote a letter
to the Senate Judiciary Committee commenting on that representation:

Marsha did an extraordinary job of presenting her clients’ position ag-
gressively without overreaching. She presented solid limiting principles
that would allow the lawsuit to go forward without placing too much of a
burden on the State. I thought her submissions, both written and oral, dem-

(41}
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onstrated a significant effort to balance the respective interests implicated
by the legal issue. Even though the Court reversed what I believed was a
plainly overbroad opinion by the Ninth Circuit, the Supreme Court’s deci-
sion was relatively narrow and that reflected the quality and measured a
proach put forward by Marsha. Her advocacy demonstrated skill, integrity
and sound judgment. These are precisely the traits I would want in an ap-
pellant judge.

I am attaching a copy of Mr. Phillips’ letter.

Question ¢. Do you think that is an appropriate responsibility for a federal district

court to undertake?
Answer ¢. No.

Question d. Wouldn’t it, of necessity, have involved the court’s saying something
like “put more resources into child support” or “go about your enforcement efforts
more diligently by doing the following things?”

Answer d. No, as I argued on behalf of my clients, if the ¥1amt1&'s prevailed a
court could grant verg specific, limited relief. The provisions of Title IV-D that are
enforceable under § 1983 are unusually specific in requiring that particular services,
spelled out in enormous detail in the statute and regulations, be provided to indi-
vidual custodial parents. The courts could therefore devise a limited remedy essen-
tially in the language of the statute simply ordering that specified services be pro-
vided. Such relief would not require the courts to make any substantive decisions
at all about the resources, staffing, administration, or services of Arizona’s child
support system.

Question e. Shouldn’t these kinds of decisions be made by other branches of the
government, not the judiciary?

Answer e. Yes, decisions re&iirding staffing, funding, and other administrative
matters are properly made by the legislative and executive branches, not the judici-
ary.

Question f. Since you undertook to represent the plaintiffs J)m bono in this case,
is it fair to conclude that you personally believed that it would be both legally prop-
er and in the public interest for the Supreme Court to endorse this level of judicial
involvement in Arizona’s child support laws? If not, please explain why not.

Answer f. No. As explained above, I did not in my briefs or arguments to the Su-
preme Court endorse judicial management of the Arizona child support system, or
argue in supl;;ort of the complaint or the Ninth Circuit opinion insofar as either en-
dorsed such broad judicial involvement.

Question g. Please explain how you came to be involved in this case.

Answer g. 1 became involved in the Blessing case after certiorari was granted. The
lawyer who had principal responsibility for the case in the District Court and the
court of appeals asked me to undertake the representation. I agreed to do so be-
cause I thought the plaintiffs deserved competent representation in their efforts to
obtain child suppert for their children, and because the issues in the case involved
complex and interesting issues as to which I thought I could aid the Court in resolv-
ing narrow threshold questions concerning the correctness of the District Court’s
dismissal of the entire case. (As it turned out, the state raised other, broader issues
which I also had to brief on behalf of my clients but which the Court did not resolve
because, as we argued, they were not properly before the Court.)

Question 2. People v. Horton 1I, 11 Cal. 4th 1068, 906 P.2d 478, 47 Cal. Rptr.2d
516 (1996). This is another recent case that you handled pro bono, in this instance
before the California Supreme Court. As I understand it, your client in this case
had been convicted of first degree murder and robbery. The jury concluded that he
had smashed in the skull of his victim with a hammer, inflicting 12 separate inju-
ries that left his victim alive, but to die later following surgery. He was sentenced
to death, in part on account of a juvenile conviction for gang-rélated murder in Illi-
nois. As I understand it, you succeeded, on a pro bono basis, in persuading the Cali-
fornia Supreme Court to vacate the death sentence, principally by arguing that the
Illineis trial court had committed constitutional error in connection with the juve-
nile convention rendered over 20 years earlier. I also understand that at the time
of his original juvenile conviction, your client had appealed it through the Ilinois
courts, and the Illinois courts rejected his challenge. Finally, I understand that the
constitutional position that you were arguing, that the conviction was tainted on ac-
count of the absence of defendant’s appointed counsel when the judge decided to
give an Allen charge rather than declare a mistrial, was not exactly one that was
clearly mandated by the Constitution.

a. Sinee your representation of this defendant was also pro bono, would it be fair
for me to conclude that in your view, the California Supreme Court’s decision to en-
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tertain this belated collateral challenge and vacate the death sentence on the
ground that it had been reached in reliance on the juvenile conviction is both legally
correct and in the public interest?

Answer 2a. As a point of information, my representation of the defendant in Hor-
ion wag not pro bono. Rather, my firm was compensated by the California Supreme
Court for representing Mr. Horton, as part of the Court’s program of appointing and
paying counsel for automatic deaﬂt;genalty appeals,

Given my firm’s role as appointed counsel for Mr. Horton, my responsibility was
to advance all possibly meritorious contentions on his behalf. The arguments made
gln Mr. Horton's behalf therefore do not represent either my legal or my policy con-

USIOoNS.

For comg)leteness, I would add that the California Supreme Court had decided
dozens of death penalty cases on direct atﬁpaal immediately prior to Horton without
reversing a death penalty. In doing so, the California Supreme Court had rejected
many constitutional arguments because it determined those arguments to be un-
founded in the precedents. As I read the Horion opinion, authored by Justice (now
Chief Justice) Ronald George, the Court concluded that the constitutional right to
counsel infringed in the Illinois litigation was firmly established in the p ents,
and that it was also established that a death penalty based on an unconstitutional
prior conviction could not stand. Specifically, Justice George wrote that “although
the circamstances may be rare that will supgort a complete denial or representation
at a critical trial stage, the record establishes that the defendant met his burden
in the present case.” 11 Cal. 4th at 1136. Similarly, the Court concluded that, in
California, the right to challenge on direct appeal the constitutionality of a prior
conviction that is the basis for a death penalty sentence was established by earlier
state criminal procedure precedents, including in circumstances in which there had
been an earlier appeal of the prior conviction.

I note that as a judge, my role would be entirely different from my role as an
advocate. If confirmed, my task would be to consider the factual and legal argu-
ments of advocates for both sides, and then come to a neutral, balanced conclusion
on the basis of the facts, precedents, statutes, and constitutional provisions if any.
In doing so, I would expect, as many lawyers have done on ascending the bench,
to reject many positions I have advocated on behalf of clients; including those advo-
cated on behalf of Mr. Horton.

Question b. Please describe how you came to be involved in this case,

Answer b. My firm became counsel in Pegple v. Horfon as the result of a specific
request to me by the California Appellate Project (CAP), a nonprofit organization
which at the time was assigned by the California Supreme Court the task of recruit-
ing counsel for appointment in appeals of death penalty convictions, automatic
under California law. The Executive Director of CAP called and informed me that
there were insufficient qualified eriminal appellate lawyers available o handle such
appeals, and that he was therefore asking me and my firm, as well as several other
lawyers and law firms without substantial criminal experience, to undertake such
representation with substantive assistance from CAP, I understood the request to
be on behalf of the Court, which could not process the appeals if there were not
available lawyers to represent the defendants. My firm therefore agreed to take the
representation, as did lawyers from many of the major San Francisco law firms at
around the same time.

Question ¢. Please describe your client’s current sentencing status.

Answer c. James Horton is under sentence of life without pessibility of parole.

Question 3. In your personal legal opinion, what is the most important Supreme
Court decision in the last thirty years? What is the worst Supreme court decision
in the last thirty years? Please explain the rationale for your answers.

Answer 3a. The most important Supreme Court decision in the last thirty years
is, in my view, Buckley v. Valeo, 424 U.S. 1 (1976). Buckley was significant because
it established the basic constitutional principles governing the constitutionality of
campaign finance legislation, and as such has had a major impact on the operation
processes in this nation.

Buckley was also, in my view, the “worst” Supreme Court decision in the last thir-
ty years, not in its outcome—which I am reluctant to judge, since I will be bound
to apply it if confirmed as a judge—but in its broad scope. As a general matter, 1
believe that incremental, narrow judicial decisionmaking, going only so far as nec-
essary to decide a particular case, yields the best long-term results, because such
decisionmaking tﬂx:vides the opportunity to test legal theories against different fac-
tual situations t judges are unlikely to foresee in advance. The Article III “case
or controversy” requirement so recognizes.
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SIDLEY & AUSTIN,
Washington, DC, March 13, 1998.
Re Marsha Berzon’s Nomination.
Hon. OreIN G. HarcH,
Committee on the Judiciary, U.S. Senate, Washington, DC.

DEAR SENATOR HATCH: I write in enthusiastic support of Marsha Berzon’s nomi-
nation by President Clinton to be a Judge on the United States Court of Appeals
for the Ninth Circuit. I have worked on two cases in which Marsha was deeply in-
volved: Blesging v. Freestone, 117 S. Ct. 1353 (1897); and UAW v. Brock, 477 US.
274 (1986). Both cases provided me with an opportunity to observe closely Marsha’s
abilities and professionalism. Based on those experiences, I have absolutely no doubt
that Marsha would be a wonderful addition to the federal appellate bench.

In Blessing, Margha was opposing counsel. She represented a class of plaintiffs
who were seeking State assistance in obtaining child support from the plaintiffs
spouses. The lawsuit was filed under 42 U.S.C. § 1983 and sought to order the State
of Arizona to provide greater assistance to the plaintiffs based on obligations arising
under federal child support legislation. Marsha was retained after the State had
successfully obtained review of the case in the Supreme Court and the issue was
whether the obligations of the child support statute could be enforced in a Section
1983 action against state officials.

The issue is very complicated and it raises relatively delicate federalism concerns.
I thought Marsha did an extraordinary job of presenting her clients’ position aggres-
sively without overreaching. She presented solid limiting principles that would allow
the lawsuit to go forward without placing too much of a burden on the State. I
thought her submissions, both writien and oral, demonstrated a significant effort to
balance the respective interests implicated by the legal issue. Even though the
Court reversed what I thought was a plainly over broad opinion by the Ninth Cir-
cuit, the Supreme Court’s decision was relatively narrow and that reflected the
quality and measured ap&)roach put forward by Marsha. Her advocacy demonstrated
skill, integrity and sound judgment. These are precisely the traits I would want in
a federal appellate judge.

In Brock Marsha and I were on the same side; I represented a group of organiza-
tions, which included the National Association of Manufacturers, the Sierra Club,
the U.S. Chamber of Commerce and the Alliance of Justice, who filed an amicus cu-
rige brief in support of Marsha’s client. The legal question that brought such diverse
interests together was whether the doctrine of associational standing should be abel-
ished, which was raised by the Solicitor General as the respondent i the case. Mar-
sha represented the petitioner in Brock and had presented a very seolid argument
on the merits, which caused the Solicitor General to respond with an argument that
upped the ante in the case significantly. Marsha helped to bring the issue to the
attention of the various organizations that would have been adversely affected by
the Solicitor General's argument if it were adopted by the Court. I coordinated the
presentation of the amici’s arguments with Marsha briefing and was extremely im-
pressed by Marsha’s insights and analytic skills. Marsha won that case handily.

I am sure that there are other aitorneys in private practice who know Marsha
better than I do, but I doubt that there are many who are more enthusiastic about
her becoming a federal judge, My mentor, Rex Lee, and I used to talk a lot about
what kinds of judges we preferred appearing before and the answer was always the
same—intelligent, experienced and open-minded individuals. Marsha has all of
those qualities. In sum, she would be a judge that I would be exiremely happy to
have on any case because I know that she would understand the arguments com-
pletely and would apply the law faithfully. No advocate can ask for more than that.
Accordingly, I urge you and the other members of the Committee to vote to confirm
Marsha Berzons nomination.

If you have any questions, please feel free to call me directly or to have someone
on your staff contact me.

Sincerely,
CARTER G. PHILLIPS.

RESPONSES OF MARSHA 5. BERZON TO ADDITIONAL QUESTIONS FROM SENATOR
ABRAHAM

Question 1. In response to my question id regarding Blessing v. Freestone, you
stated as follows:
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The provisions of Title IV-D that are enforceable under § 1983 are unusu-
ally specific in requiring that particular services, spelled out in enormous
detail in the statute and regulations, be provided to individual custodial
parents. The courts could therefore devise a limited remedy essentially in
the language of the statute simply ordering that specified services be pro-
vided. Such relief would not require the courts to make any substantive de-
cisions at all about the resources, staffing, administration, or services of Ar-
izona’s child support system.

Please provide the Committee a draft of what such an order would have looked like,
I realize that because the case has been settled, there is in fact no such order and
that I am asking you to draft a hypethetical order.

Answer 1. The Supreme Court in Blessing v. Freestone, applying to established
standards for determining whether a federal statute establishes rights enforceable
under 42 U.5.C. § 1983, held that the Ninth Circuit erred in finding that individuals
have an enforceable right under Title IV-D of the Social Security Act to “substantial
compliance” with the provisions of the statute as a whole. At the same time, the
Court held that some provisions of Title IV-D may given rise to individual rights,
and that such rights could be enforceable under § 1983. As I noted in may answer
to your earlier question, my representation in the Supreme Court was directed to-
ward overturning the district court’s conclusion that under no circumstances can an
individual enforce any aspects of Title IV-D under §1983, not at the propriety of
broad “substantial compliance” relief.

The Supreme Court in Blessing provided guidance as to the kind of relief that
would be available if, on remand, one or more of the plaintiffs that individual rights
accorded by Title IV-D has been viclated:

For example, respondent Madrid alleged that the state agency managed
to collect some support payments for her ex-husband but failed to pass
through the first $50 of each payment, to which she was purportedly enti-
tled under the pre-1996 version of §657(b)(1). Although §657 may give her
a federal right to receive a specified portion of the money collected on her
behalf by Arizona, she did not explicitly request such relief in the com-
plaint. 117 S, Ct. at 1362.

In other words, if the district court found after trail that the state was not remittin
to Ms. Madrid a portion of child support payments due her and that Ms. Madrig
had a federal right to such payments, the court could order that such payments be
made thereafter, in accord with the directive of the statute as to amount and timing.
8Bee 42 U.8.C. §654B, 657.

As a point of information, since the Supreme Court decision remanding the case
for the purpose of clarifying the complaint and determining whether any particular,
individual rights had been violated, I have not served as counsel in tlge case. For
that reason, 1 have not seen any pleadings on remand, nor have I had any involve-
ment in the court litigation or ne&otiations. I have not seen any settlement docu-
gxent, anctlil el:iave no knowledge of the substantive terms of any settlement that has

een rea .

Question 2. At your hearing last year, Senator Feinstein asked you “Did you have
any involvement with proposition 209?” You responded, “I had no role at all in the
litigation whatever.”

a. Apart from the litigation, did you have any involvement with the proposition
itself, either in S\appﬁrt of itorin 9i:positifm to it in some other way?

b. If so, please describe that involvement.

Answer 2a and b. I did not publicly support or op; the proposition, or play a
role in the campaign for or against its enactment. My involvement was to vote on
Proposition 209 as a citizen of California, and to contribute $200 to the Campaign
to Defeat 209 and $250 to the No on CCRI campaign.

RESPONSES OF MARSHA S. BERZON TO QUESTIONS FROM SENATOR ASHCROFT

Question 1. Please define judicial activism. Is Lochner v. New York, 198 U.S. 45
{1905} an example of judicial activism? Please identify three Supreme Court opin-
ions that you believe are examples of judicial activism (not including Lochner if your
answer to the prior question was yes). Is Roe v. Wade, 410 U.S, 113 (1973) an exam-
ple of judicial activism?

Answer 1. {a) Judicial activism is disregard of the limitations on the judicial
branch of government imposed by the separation of powers and by the “case or con-
troversy” provision of Article III of the Constitution. Under those limitations, judges
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may not reach out to issue legal rulings beyond those necessary to decide the case
before them, ress their own policy preferences in the guise of statutory or con-
stitutional adjudication, or invade the legislative role by making the law rather than
interpreting it.

(b) Lochner is an example of judicial activism. In Lochner, the Supreme Court in-
validated economic regulation on the l'gmund that it was incompatible with a par-
ticular economic or social philosophy, Ferguson v. Skrupa, 372 U.S. 726, 729 (1963).
By doing so, Lochner intruded the judiciary into an area properly reserved for legis-
lative decision making.

(c) Three examples of judicial activism are:

(1) the Dred Scott decision, 60 U.S. 393 (1856). In Dred Scott, the Court first de-
cided that it lacked jurisdiction. The Court nonetheless reached out to decide that
the Missouri Compromise was unconstitutional. By issuing an advisory opinion un-
necessary to deciding the ease before it, the Court destabilized a fragile pelitical sit-

uation.

(2) Swift v. Tyson, 16 Pet. 1 (1842). In Swift, the Supreme Court assumed for the
federal judiciary broad authority to create a federal common law. As the Supreme
Court later concluded, the Swift rule was an unconstitutional assumption of power
by the judiciary. It permitted the federal judiciary to announce rules of law
on judges’ own policy predilections and invaded the independent role of the states
in determining the legal principles applicable within their jurisdiction. Erie R. Co.
v. Tompkins, 304 U.S. 64 (1938).

(3) Adkins v. Children’s Hospital of District of Columbia, 261 U.S. 525 (1923). In
AdkEins, the Court went even beyond Lockner, which had by the time of Adkins, been
interpreted to permit courts to uphold many kinds of regulation of contracts, by in-
validating entirely a broad category of governmental economic regulation on the
basis of the court’s own economic analysis. Adkins was reversed in West Coast Hotel
v. Parish, 300 U.S. 379 (1937).

(d) With respect to the question of judicial activism in Roe v. Wade; I note that
Planned Parenthood v. Cesey, 505 U.S. 833 (1992), expressly reaffirmed the essen-
tial holding of Roe v. Wade. Unlike Lochner and the other three cases listed above,
then, Roe v. Wade remains binding Supreme Court precedent, as modified by Casey.
I I am fortunate enough to be confirmed as a court of appeals judge, I would be
obliged to apply and enforce Roe, as modified in Casey. In our hierarchical judicial
system, a circuit judge must {reat a presently applicable Supreme Court precedent
as a proper exercise of judicial authority.

Question 2. What is your understanding of the holding in United States v. Lopez,
514 U.S. 549 (1995)? What test would you apply to determine if a statute exceeded
the power of Congress to enact under the Commerce Clause?

Answer 2. United States v. Lopez held that the Gun Free School Zones Act of
1990, 18 U.S. §922(q{1)XA), making it a federal offense to possess a firearm in a
school zone, is unconstitutional. The Court concluded that §922(q) is beyond Con-
gress’ Commerce Clause powers because possession of a gun is not itself a commer-
cial activity and the statute does not contain any requirement linking the particular
possession proscribed to interstate commaerce.

To determine if a statute exceeded the power of Congress under the Commerce
Clause. I would apply the test articulated in Lopez. That test provides that Congress
under the Commerce Clause may only regulate: (1) the use of the channels of inter-
state commerce, (2) instrumentalities of interstate commerce, or persons or things
in interstate commerce, and (3) activities that substantially affect interstate com-
merce. In applying the third prong of this test, a trivial, attenuated, or speculative
impact on interstate commerce is not sufficient. 514 U.S. at 558-59.

Question 3. Do you think that there is tension between the Supreme Court’s hold-
ings in Romer v. Evans, 517 U.8. 620 (1996) and Bowers v. Hardwick, 478 U.S. 186
(1986)? If there is, how would you reconcile that tension? If there is not, how are
they reconcilable?

Answer 3. There is no tension between Bowers and Romer on the central issue
of the standard of constitutional scrutingogenerally applicable to governmental clas-
sifications based on sexual orientation. Both decisions apply the lowest level of con-
stitutional scrutiny, the rational basis standard.

Bowers v. Hardwick held that governmental classifications regarding sexual ori-
entation or preference are not in any way suspect, or subject to heightened scrutiny.
Rather, such classifications are analyzed under the rational basis test, and, as su
are extremely unlikely to be held unconstitutional.

Romer v. Evans applied a rational basis analysis to a Colorado constitutional pro-
vision that prohibited all legislative, executive, or judicial action designed to protect
homosexual persons from discrimination. The Court concluded that the Colorado
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constitutional provision fails rational basis analysis because the Court “jcould] not
gz;% %aét (it} 6igsadirect:ed to any identifiable legitimate purpose of discrete objective.”
S, at .

Question 4. Is there an explicit racial classification that would survive strict scru-
tinﬁ? If yes, please explain what it would be? Would any such classification require
a showing of particularized past discrimination?

Answer 4. The highest level of constitutional scrutiny applies to government-im-

sed explicit racial classifications. To survive strict scrutiny is extremely difficult:

e governmental purpose must be compelling, and the program must be narrowly
tailored. Adarand Constructors Inc. v. Pena, 515 U.8. 200 (1995). The Supreme
Court has not indicated specifically what kinds of explicit racial classifications, if
any, would survive this standard.

e Ninth Circuit has held that under Adarand an explicit racial classification
may be used temporarily if it is necessary to compensate individuals themselves in-
jured by the use of a racial classification. Ho by Ho. v. San Francisco Unified School
District, 147 F.3d 854, 864 (9th Cir. 1998). The difficult burden of justifying the use
of a racial classification under this extremely stringent standard is on the govern-
ment, and that high burden must be met by particularized evidence of past discrimi-
nation and present effects, not by generalized assertion of past discrimination and
present effect. He by Ho, 147 F.3d at 865, As a Ninth Circuit judge I would be re-
quired to, and would, apiaiy the Adarend strict scrutiny standard as carefully exphi-
cated in Ho in cases involving explicit governmental racial classifications.

'Qurfstion 5. Is there a legislative classification that would fail rational basis re-
view?

Answer 5. A statutory classification fails rational basis review only where the
frmmds upon which it rests are wholly irrelevant to the achievement of the State’s
egitimate objective. Further, classifications subject to rational basis review are
upheld as long as there is any reasonably conceivable state of facts that could pro-
vide a rational basis for the classification, whether or not that evidence or that basis
actually motivated the legislative enactment. Heller v. Doe by Doe 509 U,S. 312
(1993). Under this standard, governmental classifications are extremely unlikely to
be held unconstitutional.

Question 6. 1s a state program that gives garents a set sum of money to be used
by the parent to pay for tuition at any school they choose, public, private, religious
or non-sectarian, constitutional?

Answer 6. A program for educational subsidies that can be used in religious
schools is valid as long as the program has a secular legislative purpose and a prin-
cipal or primary effect that neither advances for inhibits religion; and does not fos-
ter an excessive government entanglement with religion. Lemon v, Kurtzman, 403
U.8. 602, 612-13 (1971). Under this standard, government financial grants that di-
rectly aid the educational function of religious schools can be valid if made available
without re to the sectarian-nonsectarian or public-private nature of the institu-
tion benefited and disbursed directly to students rather than to any particular
school. Agostini v. Felton, 117 S, Ct. 1997, 2011 (1997); Witters v. Washington De-
partment of Services of Blind, 474 U.S. 481 (1986). That funds are disbursed only
as a result of the private choices of many individual parents is a factor strongly fa-
voring constitutionality. Mueller v. Allen, 463 U.S. 388, 398-99 {(1993).

Applying these recently-clarified standards, the Supreme Courts of Arizona and
Wisconsin have concluded that particular state programs for subsidizing primary
and secondary education without reﬁ to whether the school chosen is secular or
religious do not violate the Establishment Clause. Kotterman v. Killian, 972 P.2d
806 (1899); Jackson v. Benson, 218 Wis. 2d 835, 578 N.W,, 2d 602 (1998). An Ohio
program has been held invalid because of its particular features. Simmons-Harris
v. Behr, 1297 Ohio App. LEXIS 1766.

If I am fortunate enough to be confirmed as a court of appeals judge, I would view
a constitutional challenge to any school voucher or similar program, Tike any other
constitutional challenge to a state or federal statute, with a strong presumption that
the program is constitutional, and would a]égly carefully the Court’s recent prece-
dents clarifying and limiting Establishment Clause review.

Question 7. In your view, to what extent, if any, do the rights £mmmd by the
Constitution gl'fow or shrink with changing historical circumstances?
thAnswer 7. The rights protected by the Constitution do not grow or shrink with

e times.

In interpreting the rights protected by the Constitution, the starting point must
be the textual language and the long line of precedents that have developed regard-
ing various provisions of the Constitution over the last two centuries. Absent an ap-
phicable precedent, the Constitution, in my view, is best interpreted according to the
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intent of its Framers, by reading the language of the Constitution in light of the
understanding of that language at the time it was written.

Issues of constitutional interpretation do sometimes require applying the text of
the Constitution to circumstances that the Framers could not possibly have antici-
pated because of technological changes since the Constitution was written, such as
the introduction of photography, moving pictures, television, computers, and so on.
Even where the precise circumstances were not anticipated, however, the meaning
of the text remains the same and does not change, and courts must therefore apply
the general principles incorporated in the Constitution as the text and historical
background suggest the Framers would have done had they anticipated the techno-
logical changes.

Question 8, If a particular judge or court has a high rate of reversal on appeal,
or by the Supreme Court, is that a problem? If it is, what can and should be done
to remedy that problem?

Answer 8a. A consistently higher than average rate of reversal for a particular
judge or court over an extended period of time can pose problems for the judicial
system. (Some reversals on appeal and short term fluctuations in reversal rates are
to be expected—indeed, are mherent in the availability of appeals so as to permit
several judges to consider the issues in a case before a decision becomes final-—and
do not have detrimental impact.) Qur system depends upon the assumption that
once legal issues are settled they will remain settled, so that potential litigants and
attorneys can predict the outcome of litigation and adjust their affairs accordingly.
Consistently high reversal rates disturb this predictability, and force litigants to
incur added costs in order to obtain on appeal the result they should have obtained
in the first place.

(b) Correcting high reversal rates may depend on the reasons the judge or court
is reversed unusually often.

The reasons for a higher than normal reversal rate could include: a caseload in
the jurisdiction more likely to raise difficult rather than routine issues; institutional
difficulties and procedures that make it hard for a particular judge or court to be
fully apprised by the parties of the applicable law and to correct its own mistakes
in advance of appeal; case loads so high that the judge or court does not have a
fair opportunity to undertake the necessary research and consideration; incom-
petence of a judge in performing legal research or applying the higher court’s prece-
dents; and, on very rare occasions, an entirely improper decision by a particular
judge to express his or her own policy preference rather than decide the case accord-
ing to established precedents and the language and intent of statutes and constitu-
tional provisions.

Amaﬁg the options that are available to correct unacceptably high reversal rates
are: self-revision of court procedures for briefing, oral argument, rehearing, and re-
hearing en banc to allow for more informed decision making and more self-correc-
tion; self-revision of internal court operating procedures, including methods of re-
search, preparation of research memoranda, and efficient use of law clerks for per-
forming such research; providing additional research resources for the court, or es-
tablishing lower caseloads through the addition of more judges; enhanced judicial
education on administrative, procedural and substantive matters through the Fed-
eral Judicial Center; legislative changes in court structure; and express admonitions
by the reviewing court when it believes that the decision below is not only incorrect
but beyond the realm of fair legal argument. i

Question 3. Is “substantive due process™ a legitimate constitutional doctrine?

Answer 9. The Supreme Court, in a recent opinion by Chief Justice Rehnquist,
reviewed the present status of substantive due process as a constitutional doctrine,
concluding that the doctrine remains viable but only within very narrowly con-
strained limits. Washington v. Glucksberg, 117 8. Ct. 2258, 2267 (1997).

In Glucksberg, Chief Justice Rehnquist first reaffirmed that “the Due Process
Clause guarantees more than fair process, and the ‘liberty’ it protects includes more
than the absence of physical constraint” and summarized some of the rights that
have been held to be within substantive due process protection in a “long line of
cases.” Washington v. Glucksberg, 117 S. Ct. 2258, 2267 (1997). At the same time,
the Court stressed in Glucksberg that great care that must be taken before e d-
ing the concept or content of substantive due process, so as to avoid impeding demo-
cratic processes and transforming the liberty protected by the Due Process Clause
through the policy preferences of individual judges and justices.

I I am fortunate enough to be confirmed as a court of a&peals judge, I would be
bound by the precedents of the Supreme Court. Since that Court continues to recog
nize a limited substantive due process doctrine, I would be required to, and woul

)
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apply the Supreme Court's precedents establishing certain rights as protected under
substantive due process. :

Question 10. Is it appropriate for circuit judges to recognize new “substantive due
process” rights? If yes, what should the guiding principles be?

Answer 10. If I am fortunate enough to be confirmed as a circuit court judge, I
do not expect to have occasion to consider recognition of new substantive due proc-
ess rights. Supreme Court precedent should govern any case that comes before me
concerning substantive due process rights.

If, however, it were necessary in order to decide a case to reach the question
whether to recognize an entirely new substantive due process right on which neither
the Supreme Court nor the Ninth Circuit had ever spoken, I would be required to
do so. In doing so, I would apply the specific, stringent standards the Court spelled
out in Glucksberg as governing substantive due process analysis. Those standards
are that there must be (1) objective indication that the right in question is so deeply
rooted in our Nation’s history and tradition that, without the right, there could be
neither liberty nor justice, and (?) a careful description of the asserted liberty inter-
est. Id. at 2268. As the Chief Justice admonished in Glucksberg, 1 would apply these
standards with the utmost care, in full recognition of the dangers undue extension
of the substantive due process doctrine poses for the separation of powers that
undergirds our system of government.

Question 11, In your testimony before the committee, you stated that the opportu-
nities for a circuit judge to attempt to overturn an erroneous decision (the examples
given were Dred Scott and Plessy v. Ferguson) were “quite rare” and that such ac-
tion was “primarily for the Supreme Court.” Both of these statements are qualified,
indicating that you believe that there are circumstances where it would be possible
and appropriate for you to attempt to over turn such a precedent. When, if ever,
is it appropriate for a circuit judge to draft an opinion calling into doubt the validity
of a Supreme Court precedent? t standards govern the decision to do this? Is
it ever a:ippropriate for a circuit judge to overrule a Supreme Court precedent? What
standards govern the decision to do this?

Answer 11. It is never appropriate for a circuit court judge to “overrule” Supreme
Court precedent. 1 did not mean for my answers at the hearing to suggest any dif-
ferent understanding, or to indicate that there is any qualification upon the unalter-
able duty of court of appeals judges to follow Supreme Court precedent.

The confusion may have resulted from the fact that there are two related but sep-
arate jurisprudential doctrines. First, there is the hierarchical principle, which can
never be varied, that lower courts must always follow the precedents of higher ones.
Second, there is the horizontal principle of stare decisis, requring adherence by each
circuit court of appeals and by the Supreme Court to each court’s own precedents.

I understood Senator Smith's questions to concern the latter, stare decisis prin-
ciple, using Supreme Court examples. That horizontal stare decisis principle, bind-
ing a court to its own precedent, is, as I noted at the hearing, subject to some, very
rare exceptions, spelled out in Supreme Court and court of appeals precedents. As
I believe I also indicated, however, a court of appeals judge may properly vote for
overruling a precedent of his or her own circuit court only when the court is consid-
ering a case en banc.

I have seen circuit court opinions that point out tensions between lines of Su-
preme Court authority and suggest that it would be helpful to the lower courts for
the Supreme Court to resolve those tensions. The actual holding in such an in-
stance, however, must be based upon adherence to any directly govemina% Supreme
Court precedent, as well as the closest possible adherence to a closely analogous Su-
preme Court precedent.

RESPONSES OF MARSHA S. BERZON TO QUESTIONS FROM SENATOR THURMOND

Question 1. Mrs. Berzon and Mr. Katzmann, in our tripartite system of govern-
ment, the Congress, under the Constitution, makes the law. The President, as the
Chief Executive, enforces the law. The judiciary interprets the law. Some judges
seem to think they have the authority to make law. at is your opinion of my in-
terpretation of our Federal system of government?

Answer 1. I agree with your view that the separation of powers is of great impor-
tance in our tripartite system, and that in that tripartite system the role of the judi-
ciary is to interpret the law, not to make it.

Question 2. Mrs. Berzon and Mr. Katzmann, what is your view of mandatory min-
imum criminal sentences, and would you have any reluctance to uphold them as a
Federal judge?
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Answer 2. Statutes imposing mandatory minimum criminal sentences are prop-
erly within the scope of the legislature’s authority to determine the appropriate pun-
ishment for particular crimes. As a federal judge, I would have no reluctance in ap-
plying mandatory minimum sentences prescribed by the legislature.

Question 3. Mrs. Berzon and Mr. Katzmann, do either of you have any personal
objections to the death penalty that would cause you to be reluctant to uphold a
death sentence?

Answer 3. No, T have no such personal objections, views or beliefs.

Question 4. Mrs. Berzon, in People v, Horton II you challenged the death penalty
conviction of a man who was found guilty of a brutal murder and robbery. The Cali-
fornia Supreme Court set aside the death sentence. I understand that you tock this
case on a pro bono basis. Please explain your involvement in the case.

Answer 4. My firm became counsel in People v. Horton as the result of a specific
request to me by the California A&)ellate gject (CAP), a nonprofit organization
which at the time was assigned by the California Supreme Court the task of recruit-
ing counsel for appointment in appeals of death ty convictions, automatic
under California law. The Executive Director of CAP called and informed me that
there were insufficient qualified criminal appellate lawyers available to handle such
appeals, and that he was therefore asking me and my , as well as several other
lawyers and law firms without substantial eriminal rience, to undertake such
representation with substantive assistance from CAP. ! understood the request to
be on behalf of the Court, which could not process the appeals if there were not
available lawyers to represent the defendants. My firm therefore agreed to under-
take the representation, as did lawyers from many of the major San Francisco law
firms at around the same time.

As a point of information, my firm did not take People v. Horton, on a pro bono
basis. Rather, my firm was paid for the representation by the California Supreme
Conn;:lt as par;l of its program of appointing and paying counsel for automatic death
penalty a S.

The California Supreme Court, in an opinion authored by Justice (now Chief Jus-
tice) Ronald George, affirmed the conviction but reversed the death gnalty sen-
tence. The ground for the death penalty reversal was that the basis for that penalty,
a prior conviction, was unconstitutionally obtained because the defendant had been
totally deprived of representation by counsel at a critical stage of the proceedings.
The1 fendant remains incarcerated under a sentence of life without possibility of
parole.

Question 5, Mrs. Berzon, you have been a strong advocate for organized labor
throughout your legal career. For example, you served for a time as Associate Gen-
eral Counsel of the AFL~CIO and have authored many briefs in sue[:fmrt of orga-
nized labor. How can you assure us that you can be fair and unbiased in cases in-
volving labor and management issues? -

Answer. If I am fortunate enough to be confirmed as a court of appeals judge 1
would, like other atiorneys appointed to the bench, put aside the interests and
views of my clients, and decide cases based solely on precedent and, where there
is no precedent, on a careful, unbiased reading of the language of statutes and con-
stitutional provisions. Judges who, before jolning the judiciary, represented prin-
cipally labor oxif:rinciﬁiﬂy management (such as Judges Lawrence Silberman (man-
agement) and Harry Edwards (labor) of the United States Court of Appeals for the
D.C. Cireuit) have done so. I am confident that I will have no trouble doing so as
well, in cases raising labor and management issues as in any other. I am gratified
that a great many attorneys who principally represent management have stated in
letters to the Senate Judiciary Committee their confidence that I will decide labor-
management questions in a fair and unbiased manner. (I am attaching to these an-
swers a few of the many such letters sent to the Committee.)

Further, as a partner in a law firm, I am an employer, and have in that capacity
viewed employment law issues from the point of view of an employer. Additionally,
1 have represented unions in their capacity as employers, and have represented de-
fendants in employment discrimination cases.

Finally, I have served as an early neutral evaluator and mediator for the United
States District Court for the Northern District of California in many employment
cases, and have had no difficulty in appreciating and fairly evaluating the argu-
ments of both parties.

Question 6. Mrs, Berzon, I understand that you served on the Board of Directors
or in other leadership positions for the ACLU of Northern California during various

riods from 1985 to 1991. Are you aware of any cases taken or amicus brnefs filed

y the ACLU of Northern California during your involvement with that organization
that you did not agree with? Please explain.



51

Answer 6. Yes. There were positions advanced by the ACLU of Northern Cali-
fornia in litigation during my involvement with that organization that I believe at
the time were quite unlikely to be sustained by the courts, and in which I would
not have ruled in favor of the ACLU position if I were a judge ruling on the case.
My role as an outside Board member and Legal Committee member was not to de-
cide whether the ACLU’s legal position was correct, but whether it was based on
a colorable legal argument.

I note that at least twice while I was on the ACLU Board I took positions on be-
half of clients in cases in which an ACLU affiliate or the national ACLU took an
opposing position. In Cammack v. Waikee, 502 U.S. 1219 (1992), I represented a cli-
ent in supporting the constitutionality of a Good Friday holiday against an ACLU
Establishment Clause challenge. In Schenck v. Pro Choice Network of Western New
York, 519 U.S, 357 (1997), the ACLU filed an amicus brief supporting the validity
of an injunction limiting anti-abortion protests, while I filed an amicus brief on be-
half of a client arguing for close scrutiny of such injunctions.

If I am fortunate enough to be confirmed as a Court of Appeals judge, my role
would be entirely different from my role on the ACLU Board. As a judge, I would
be responsible for the actual determination of legal issues after consideration of all
parties’ arguments based on the law, not for the different and circumscribed task
of determining whether a particular argument has sufficient legal basis that it can
appropriately be presented to the courts for determination. If confirmed as a judge,
1 will review arguments made by the ACLU for consistency with precedent and by
statutory and constitutional language on exactly the same basis as I will do for
ather litigants, and would expect, as for other litigants, to reject many of the
ACLUs arguments.

Question 7. Mrs. Berzon, it is widely accepted that the Ninth Circuit is reversed
more often by the Supreme Court than any other circuit. Do you agree, and if so,
why do you think the Supreme Court has found it necessary to reverse the Ninth
Circuit more often than others circuits?

Answer 7. It is my understanding that in some recent past terms, the percentage
of reversals by the Supreme Court has been higher for the Ninth Circuit than for
other circuits. I do not know whether that will be true for this term (which is not
yet complete),

1 have not seen or done a study systematically comparing the various circuits with
respect to the cases reversed and sustained in the Supreme Court and isolating the
factors that contribute to the differences in reversal rates. Rather, my perspective
at this juncture is simply one of a litigator who has appeared in many different ap-
pellate courts, state and federal.

From that perspective, I can say that it is my cbservation that the cases the Su-
preme Court has reversed coming from the Ninth Circuit include not only highly
visible cases but also technical, narrow cases. This suggests that, whether or not
other factors are operating as well, there are institutional factors that have made
3‘, more difficult for the Ninth Circuit than for other circuits to self-correct erroneous

ecigions.

One possibility is that the size of the Circuit contributes to the diffienities the Cir-
cuit sometimes experiences in correcting its own mistakes and in developing law
that provides adequate guidance to litigants while avoiding the creation of unneces-
sary circuit conflicts. The Report of the Commission that Congress created to look
into the question of configuration of the circuits has recently been issued, and it will
be up to Congress to decide whether to follow its recommendation for reorganizing
the adjudicative structure of the Circuit.

There may be internal operating procedures and habits at work as well that im-
pede self-correction by the Ninth Circuit. These may include the tendency of the cir-
cuit to hold fewer en bancs than other circuits, the special, less-than-half-the-judges
en banc procedure the Ninth Circuit uses, and the absence, at least in the past, of
any process for circulating proposed opinions fo the court as a whole in advance of
issuance. I am aware that the Ninth Circuit has begun changing some internal prac-
tices and is considering changes in others in order to produce more internal consist-
ency and less conflict with other circuits.
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WILSON SONSINI GOODRICH & ROSATTI,
Palo Alto, CA, April 30, 1998,

Re Confirmation of Marsha S. Berzon for the Ninth Circuit Court of Appeals.

Senator ORRIN G. HATCH,
U.S. Senate,
Russell Senate Office Building, Washington, DC.

DEAR SENATOR HATCH: During my service with the Reagan Administration as a
Commissioner of the Equal Employment Ot;))oportunity Commission and Assistant
Secretary of Labor for the Department of Labor, I came to aplpreciate your perspec-
tive on the f)roper role of judges in our constitutional system. 1 join you in your view
that federal judges should faithfully interpret laws. In that stgirit, I am writing to
recommend, without hesitation, that you ?ositively consider the candidacy of l&ar-
sha S. Berzon to the Ninth Circuit Court of Appeals.

Since I left Washiz%gton in 1989, I have resumed my management-side labor law
practice in the San Francisco Bay Area and have come to appreciate the respect
that Ms. Berzon commands in our legal community among management and union
side lawyers alike. Ms. Berzon has been an outstanding advocate for the positions
of her clients and has practiced with the highest degree of inte%'ity, Ms. Berzon's
vigorous advocacy, superb intellectual acuity, and remarkable ability to articulate
her position have earned her res from both Courts and opponents.

Because of the high caliber of her legal skills, I was delighted to join with a group
of other management labor lawyers to commend Ms. Berzon to President Clinton
when she was under consideration to be nominated to the Ninth Circuit. In that
same vein, I am delighted to join, once again, with my colleagues on the manage-
ment-side to stand up for and endorse her confirmation to that position.

Like others, I would be confident as an advocate on behalf of management that
were I arguing a proposition of employment law on behalf of an employer client, Ms.
Berzon would fairly consider, from a complete;fv neutral stance, the legal arguments
that I would present. Ms. Berzon’s intellectual capabilities, coupled with her integ-
rity, assure me that she would fully and clearly understand my clients’ arguments
and would apply the law as written by the Congress and interpreted by higher
courts in a fair and even-handed manner. I am also confident that her decisions as
a jurist would be made within the proper limitations of that role and would not be
motivated by the positions that she has greviously advocated in her representation
of unions in the employment law area. Clearly, someone with the intellect and in-
tedgrity, which Ms. Berzon had demonstrated, understands the difference between
a &rocacy and the solemn responsibilities undertaken as a federal appellate court
J

udge.
In conclusion, the overwhelming support for such a hi%b]y regarded employment
law adversary by so many well respected management lawyers should indicate to
you and your colleagues the extraordinary talent of Ms. Berzon and the esteem in
which she is held by those most likely to be her harshest critics. In fact, I can think
of no other union-side lawyer who would command so strong and so compelling a
consensus from management lawyers on her suitability for such an important posi-
tion on the Ninth Circuit Court of Appeals. Accordingly, I am delighted teo join with
my management colleagues to commend her to you with confidence that she recog-
nizes the proper role of the judiciary in our constitutional system and will interpret
rather than attempt to create the law.
Very truly yours,
WILSON SONSINI GOODRICH & ROSATI,
Professional Corporation,
Fred W. Alvarez.

SEYFARTH, SHAW, FAIRWEATHER & GERALDSON, ATTORNEYS AT LAW,
Los Angeles, CA, April 3, 1998,
Re Candidacy of Marsha S. Berzon for the Ninth Circuit Court of Appeals.

Hon. ORRIN G. HATCH,
Chairman, Senate Judiciary Committee,
U.S. Senate, Washington, DC.

DEAR SENATOR HATCH: The undersigned are attorneys from Southern California
law offices having substantial management-side labor law practices. We write in
support of the candidacy of Marsha S. Berzon for appointment to the United States
Court of Appeals for the Ninth Circuit,

Marsha Berzon has a well-deserved, national reputation as a brilliant appellate

advocate. Her work on behalf of unions and employees has not only brought praise
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from the union-side bar, but she is admired as well by her adversaries for her con-
summate professionalism, exceptional anagtical skills, and extraordinary intellect.

We write to convey both the breadth and depth of the management bar’s esteem
for Marsha. Frequently, but not always, we advocate against the positions Marsha
advances. She is, however, principled in her approach to labor and emplorment law
issues. Most importantly, Marsha is not dogmatic; she approaches the law of the
workplace with a profound desire to find simple, gractica.l solutions to complex prob-
lems. She believes, as do we, that cooperation between labor and management is
preferable to antagonism.

We know Marsha from personal experience, either in connection with litigation
or through her extensive involvement in bar association and continuing education
activities. Without reservation, we recommend Marsha as a worthy candidate for
nomination to the Ninth Circuit. If nominated and confirmed, she will be a valuable,
constructive contributor to the development of labor and employment law.

We set forth below our names ang firm affiliations. However, the views we ex-
press are our own; we do not purport to speak for our respective firms.

Respectfully submitted,
STACY D. SHARTIN,
Seyfarth, Shaw, Fairweather &
Geraldson.
LARRY C. DRAPKIN,
Mitchell, Silberberg & Knupp.
ROBERT A. SIEGEL,
O’Melveny & Myers.
WILLIAM B. SAILER,
Qualcomm.
JAMES N. ADLER,
Irell & Manella.
PAMELA L. HEMMINGER,
Gibson, Dunn & Crutcher.
ANNA SEGOBIA MASTERS,
Crosby, Heafey, Roach & May.

STEPHEN E. TALLENT,
Washington, DC, March 9, 1998.

Re Confirmation of Marsha S. Berzon for the Ninth Circuit Court of Appeals.

Hon. ORRIN G. HATCH,
Chairman, Senate Judiciary Commitiee,
U.8. Senate, Washington, DC.,

DEAR SENATOR HATCH: I am writing to urge you to support the nomination of
Marsha S. Berzon to the United States Court og Appeals for the Ninth Circuit. I
axﬁ a member of the Bar of the State of California and the Ninth Circuit, among
others.

Before moving to Washington in 1981 to become senior partner in the Firm’s D.C.
office, I spent many years practicing at Gibson, Dunn & Crutcher in Los Angeles.
Since then, I have continued to work closely with the attorneys in our Los Angeles
office. The Ninth Circuit therefore has always been extremely important to me, and
I have litigated numerous cases there. Although this letter is written entirely in my
individual capacity as the immediate past President of The College of Labor and
Employment Lawyers and the Chair-Elect of the ABA’s Section of Labor and Em-
ployment Law, I have had a unique opportunity to be aware of the professional rep-
utation of lawyers in these fields throughout the country.

As an attorney representing the management side in labor and employment dis-
putes and a Republican, I firmly believe Marsha Berzon will be a very worthy addi-
tion to the Ninth Circuit bench. She is admired and respected throughout the legal
community for her intellectual honesty open-mindedness and keen sense of fairness.
Moreover, I am confident that she has a clear understanding of the proper role of
the judiciary in our governmental system.

Marsha Berzon is very much a bi-partisan, consensus nominee for the Ninth Cir-
cuit. Prior to her nomination, attorneys from virtually every major California law
firm that represents the management side in employment cases, including my part-
ner Pamela Hemminger, Chair of the Labor and Employment Law Section of the
Los Angeles County Bar Association, joined together to write the President urging
Marsha Berzon be named to the Ninth Circuit. In supporting Marsha’s nomination
“without reservation,” they pointed not only to “her consummate professionalism,
exceptional analytical skills and extraordinary intellect” but stressed that she is
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“principled in her approach” and “not dogmatic,” and that she approaches the law
“with a profound desire to find simple, practical solutions to complex problems.”

I concur whole-heartedly in their assessment, and would add that an additional
consideration favoring Marsha’s confirmation is that the federal courts of appeals
have relatively few judges with broad backgrounds in labor and employment law,
although a large percentage of the courts of appeals’ workload involves such cases.
Those of us who practice in the area find that court decisions sometimes display a
lack of understanding of labor and employment law and of the practical realities of
the workplace. I therefore urge Marsha Berzon’s prompt confirmation.

Thank you for your consideration.

Very truly yours,
STEPHEN E. TALLENT.

HANSON, BRIDGETT, MARCUS,
VLANOS & Rupy, LLP,
San Francisco, CA, March 6, 1998.

Re Confirmation of Marsha S. Berzon for the Ninth Circuit Court of Appeals.

Hon. ORRIN G. HATCH,
Chairman, Senate Judiciary Committee,
U.S. Senate, Washington, DC.

DEAR SENATOR HATCH: I'm writing to express my strong support for the candidacy
of Marsha S. Berzon for appointment to the United States Court of Appeals for the
Ninth Circuit. She is extremely well-qualified for this position and will be a welcome
addition to the Ninth Cireuit. I urge you to schedule hearings concerning her ap-
pointment so that you and other Senators will have the opportunity to see for your-
selves what an outstanding choice she is.

I am presently the Managing Partner of the Hanson, Bridgett firm, a firm of 85
attorneys representing a wide array of public and private entities in most areas of
practice. I myself have practiced labor and employment law for 30 years, for the last
27 of which 1 have represented management. My practice and that of others in my
firm includes a great deal of litigation in both state and federal courts. I have ap-
peared many times before the Ninth Circuit.

Because Marsha Berzon's law firm represents primarily unions and employees, 1
and others in my firm have had numerous cases in which Marsha Berzon’s firm has
represented clients adverse to the clients I have represented. I myself have had the
opportunity to get to know Marsha Berzon quite well because we both have been
active on the Executive Committee of the Labor and Employment Law Section of
the Bar Association of San Francisco, which includes over 600 lawyers practicing
labor and employment law in the San Francisco Bay Area. I was Chair of that Sec-
tion for a two-year term several years ago. I have, therefore, had extensive oppor-
tunity to interact with Marsha one-on-one and in committee discussions about cases
and legal issues. My opinions about her are, as a consequence, well-grounded in per-
sonal experience.

She is, in my opinion, not only a person of extraordinary intellect and proven legal
ability but also one who is highly principled, objective, and fair-minded. Even
though she has typically represented clients and interests which are often adverse
to the clients and interests I have represented, I have never found her to be doc-
trinaire or ideological in her approach to legal issues. She is willing and able to en-
tertain and understand opposing points of views and to reexamine her own views
in light of them.

Marsha is widely known and highly respected by a large number of lawyers in
this area. They and I will welcome her confirmation to the Ninth Circuit. I and
other attorneys who typically represent employers and corporate interests will look
forward to appearing before her because we know she will entertain our arguments
and examine them on their merits in a completely fair and impartial manner. I cer-
tainly endorse her without reservation and hope that you and your Committee will
be able to proceed quickly with confirmation hearings.

Respectfully submitted,
DoucLAs H. BARTON,
Managing Partner.
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THE SUPERIOR COURT,
MICHAEL M. JOHNSON, JUDGE,
Compton, CA, April 17, 1998.
Re Nomination of Marsha Berzon for the Ninth Circuit Court of Appeals.

Hon. ORRIN G. HATCH,
Chairman, Committee on the Judiciary,
U.S. Senate, Washington, DC.

DEAR SENATOR HATCH: I am writing to support the President’s nomination of
Marsha Berzon to the United States Court of Appeals for the Ninth Circuit.

Prior to my appointment to the Los Angeles Superior Court, I was a partner with
the firm of Baker & Hostetler specializing in the representation of management in
labor and employment disputes. I worked closely with Marsha during the period
1991 through 1997 when I was the Chair and Marsha and I were both members
of the Executive Committee the California State Bar Labor and Employment Law
Section. Even before that, I was familiar with Marsha’s reputation as an out-
standing attorney in the field of labor and employment law.

Based upon my experience I can say without hesitation that Marsha is well quali-
fied to be a member of the Ninth Circuit Court of Appeals. She is fair, open minded
and has high standards of excellence and integrity. Marsha is widely respected by
all attorneys (management and labor) in California and other parts of the country.

As a Republican, I do not always support to the President’s nominations. In
Marsha’s case, however, I do so without qualification. Marsha is a brilliant appellate
attorney, and she would be an excellent addition to the Ninth Circuit. I urge you
and the other members of the Judiciary Committee to approve her nomination.

Very truly yours,
MICHAEL M. JOHNSON,
Superior Court Judge.

DICKSTEIN, SHAPIRO,
MORIN & OSHINSKY, LLP,
Washington, DC, April 14, 1998.
Hon. ORRIN G. HATCH,
Chairman, Senate Judiciary Committee,
Washington, DC.

DEAR MR. CHAIRMAN: It is my understanding that President Clinton has nomi-
nated Marsha S. Berzon of California to the position of Circuit Judge on the United
States Court of Appeals for the Ninth Circuit. In this regard, I am pleased to sup-
port her nomination without reservation.

As you know, I have been active on behalf of the Republican party for more than
thirty-eight years and take great pride in having served several Republican Presi-
dents and devoted substantial time and effort to many Republican Congressional
campaigns. I applaud and am proud of the leadership you have demonstrated in the
confirmation process on federal judges throughout the United States. Once again,
standards of excellence and commitment to the law have become the primary focus
for confirmation.

I mention all of this in that Ms. Berzon is not typical of someone who would natu-
rally receive volumes of loyal Republican support. She, however, should receive just
such support. She is truly an exceptional person and an outstanding lawyer. She
would bring to the Court qualities of exceptional experience, judgment and legal
scholarship all of which would be brought to bear without prejudice or bias when
rendering legal opinions.

I am hopeful that the Committee will schedule an early confirmation for Ms.
Berzon and I am confident she will perform with distinction.

My thanks to you Senator and congratulations for the job you are doing as Chair-
man and best wishes for the success I know you will continue to enjoy.

Sincerely,
HENRY C. CASHEN IIL.
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BuTZEL LONG,
Detroit, M1, February 28, 1998.

Re Confirmation of Marsha 8. Berzon for the Ninth Circuit Court of Appeals.

Senator ORRIN G. HATCH,
U.S. Senate,
Washington, DC.

DeAR SENATOR HaTCH: I am an attorney who has practiced in the Iabor and em-
ployment area for 21 years. I am writing to urj Eou to schedule confirmation hear-
uégs aru‘::l support the confirmation of Marsha S. Berzon to the Ninth Circuit Court
of Appeals.

I spent my first ten years of practice with the National Labor Relations Board
in Washington, DC in the Division of Enforcement Litigation. In that capacity, I ar-
lg(wxxxxed before the Courts of Appeals acress the country. Based on that experience, I

ow the difference that a bright, dedicated, and committed judge can make. Mar-
sha possesses all of those qualities. Hers is a name that is recognized by labor prac-
i:itioimlt;s;fmss the country. She is known for her extraordinary intellect and proven
egal ability.

or the past 11 years, I have been a management Jabor lawyer. Based on my ex-
feriences, I can say that Marsha has the respect and admiration of labor lawyers
rom all sides—union, management, and government. She is not doctrinaire in her
approach to labor and employment law issues. Rather, she understands legitimate
employer interests and the need to work together.

I have also been fortunate enough to get to know Marsha on a personal level. She
lives up to her high reputation in all respects. My only regret is that now that my
practice is based primarily in Michigan, it is un{xk ely that I will have the oppor-
tunity to appear before Marsha if she is confirmed te the Ninth Circuit.

1 hope that you will see to it that Marsha's confirmation is handled & itiously
and that you will vote for her confirmation and urge others to do so. Thank you
for your consideration.

Tfe views set forth in this letter are my own and I do not purport to speak for
my firm,

Respectfully submitted,
LynNE E. DEITCH.

RESPONSES OF ROBERT A. KATZMANN TO QUESTIONS FROM SENATOR THURMOND

Question 1. Mrs. Berzon and Mr. Katzmann, in our tripartite system of govern-
ment, the Congress, under the Constitution makes the law. The President, as Chief
Executive, enforces the law. The judiciary interprets the law. Some Judges seem to
think they have the authority to make law. What is your opinion of my interpreta-
tion of our Federal system of government?

Answer 1. I very much agree with your interpretation of our Federal system of
government.

Question 2. Mrs. Berzon and Mr. Katzmann, what is your view of mandatory min-
imum criminal sentences, and would you have any reluctance to uphold them as a
Federal judge?

Answer 2. Congress clearly has the prerogative as a policy matter o create man-
datory minimum criminal sentences, and as a federal judge I would have no relue-
tance to uphold them.

Question 3. Mrs, Berzon and Mr. Katzmann, do either of you have any personal
objections to the death penalty that would cause you to be reluctant to uphold a
death sentence.

Answer 3. I do not have any personal objections that would cause me to he relue-
tant to uphold a death sentence.

RESPONSES OF ROBERT A. KATZMANN TO QUESTIONS FROM SENATOR SESSIONS

Question 1. You wrote an article entitled “Guns, the Commerce Clause and the
Court” in which you analyzed the Supreme Court’s 54 decision in U5, v. Lopez
in which the Supreme Court held that Congress had exceeded its Commerce Clause
authority by enacting the Gun Free Zones Act of 1990, In your analysis you sided
with the dissenters, writing:

With a tour de force review of the literature (including a wide range of
social science research), Justice Breyer concluded that the gun problem sig-
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nificantly undermines the quality of education that is critical to economic
prosperity; that guns threaten the commerce to which teaching and learn-
ing are inextricably I .

To what extent do you feel it is appropriate for Courts to rely on “social science
research” to determine the Constitutionality of Federal Statutes?

Answer 1. I believe that it is inappropriate for courts to rely on “social science
research” to determine the constitutionality of federal statutes.

With all due respect, my short piece, “Guns, the Commerce Clause and the
Court,” made no judgments whatsoever about the merits of any of the opinions. I
did not side with the dissenters. Rather, the piece was an attempt to assess the pos-
sible impacts of the Lopez decision, concluding that “a fpmdent Congress would be
well advised to make express findings as to the effects of its legislation on interstate
commerce.”

Moreover, the reference to Justice Breyer was simply an acknowledgement of a
broad, wide ranging review of the literature. It was not an endorsement of the use
of social science research to determine the constitutionality of federal statutes.

Question 2. Does your endorsement of the use of “social science research” in the
Lopez context reveal a tendency you might have to use your position as an appellate
judge to take an activist “pmb}em—salvin?’ approach to statutory interpretation?

Answer 2. I do not endorse the use of “social science” research in the Lopez con-
text or in any other context in determining the constitutionality of federal statutes.
I do not take an activist “ptnl:vlezmsolv*ing'g ag;{roach to statutory interpretation. As
I have written in a variety of becks and articles, the court’s responsibility is to be
faithful to the words of statutes. On the judicial activism question, I have been re-
ferred to as a “court skeptic™~those who “hold that court-&rected reform, although
not inevitably deomed to failure, is highly problematic.” See, Peter H. Schuck, “Pub-
lic Law Litigation and Social Reform,” 102 Yale Law Journal 1763, 1768-89 (1993).

Question 3, In your legal opinion how broad is the government’s power under the
Commerce Clause? What restrictions do you believe exist on the Governments asser-
tion of regulatory power under this Clause?

Answer 3. In his concurring opinion in Lopez joined by Justice O'Connor, Justice
Kennedy wrote that “stare decisis operates with great force in counseling us not to
call in question the essential principles now in place.” But as a restriction, Lopez
clearly stands for the principle that Congress can regulate intrastote activities only
if the activities substantially affects interstate commerce.

Question 4. In your personal legal opinions, what is the most important Supreme
Court decision in the last thirty years? What is the worst Supreme Court decision
in the last thirty years? Please explain the rationale for your answers.

Answer 4. In my opinion the most important Supreme Court decision in the last
thirty years in United States v. Nixon, 418 U.S. 683 (1974) (Chief Justice Burger
writing the unanimous opinion) because it stands for the proposition that the Presi-
dent is not above the law. In that case, the Supreme Court, while acknowledging
the constitutional status of a president’s claim of “executive privilege” rejected a
presidential claim of an absolute and unreviewable claim of “executive privilege”
within the context of a criminal investigation.,

I am not sure what the worst Supreme Court decision of the last thirty years
might be, but I have wondered about the wisdom of the Supreme Court’s abandon-
ment of the longstanding balancing test of Sherbert v. Verner, 374 U.S. 398 (1963)
in the case of Employment Division, Department of Human Resources of Oregon v.
Smith, 494 U.S. 872 (1990). Smith held that there should be ne exemption from oth-
erwise “generally applicable laws” for individuals claiming they are denied the First
Amendment’s protection for the free exercise of religion. Sherbert v. Verper forbade
a state government from burdening a person’s free exercise of religion, nnless the
government demonstrates that the regulation or law burdening an individual’s reli-
gious freedom furthers a compelling governmental interest, and is the least restric-
tive means of furthering that compelling interest.

RESPONSES OF ROBERT A. KATZMANN TO QUESTIONS FROM SENATOR ASHCROFT

Question 1. Please define judicial activism. Is Lochner v. New York, 198 US. 45
(1905} an example of judicial activism? Please identify three Supreme Court opin-
ions that you believe are examples of judicial activism not including Lochner if your
answer to the prior question was yes. Is Roe v. Wade, 410 U.S. 113 (1973) an exam-
ple of judicial activism?

Answer 1. Judicial activism is the usurpation by the courts of the prerogatives
of the legislative or executive branches or the states. Judicial activism is also mani-
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fested by judicial decisions which are not firmly based in the Constitution or in stat-
utes.

I believe that Lochner v. New York, striking down a New York regulation limiting
the hours of labor in bakeries, is an example of judicial activism. Three other Su-
preme Court decisions which I believe are examples of judicial activism are Dred
Scott v. Sanford, 19 How. (60 U.S.) 393 (1857), (denyin‘f that all blacks could be
citizens); Plessy v. Ferguson, 163 U.S. 537 (1896) (upholding the doctrine of “sepa-
rate but equal®; and Korematsu v. U.S., 323 U.S. 214 (1944) (upholding the intern-
ment of Japanese-Americans during World War Two).

Roe v. Wade, the Supreme Court moved sweepingly to create a rigid framework
that a later Court would ultimately find to be unworkable, displaced virtually every
state law then in force, and eliminated dialot%ue in state legislatures. The Roe prece-
dent has been restricted in the years since the decision was issued. In Planned par-
enthood v. Casey, 505 U.S. 833 (1992), the Supreme Court based its reaffirmation
of a “right of the woman to choose to have an abortion before viability,” not on the
soundness of Roe’s rationale, but on grounds of stare decisis, and what the Court
gerceived to be the costs to its institutional legitimacy if it overruled the Roe prece-

ent,

Question 2. What is your understanding of the holding in United States v. Lopez,
514 U.S. 549 (1995)7 What test would you apply to determine if a statute exceeded
the power of Co: ss to enact under the Commerce Clause?

Answer 2. In United States v. Lopez, the Supreme Court held unconstitutional the
Gun Free School Zones Act of 1920, which made it a federal crime to possess guns
within 1,000 feet of a school. The Court determined that the possession of a gun
in a school zone is a wholly intrastate and noncommercial activity, so that regula-
tion of the activity was beyond Congress’ power under the Interstate Commerce
Clause. The test to be applied in determining whether the statute exceeded the leg-
islative power under the commerce clause is whether the activity that Congress
seeks to regulate substantially affects interstate commerce. If Congress can show
that the activity does, then it will likely survive a legal challenge. If not, that is,
if the activity is determined to be intrastate, then it will be likely struck down.

Question 3. Do you think that there is tension between the Supreme Court’s hold-
ing in Romer v. Evans, 517 U.S. 620 (1996} and Bowers v. Hardwick, 478 U.S. 186
(1986)? If there is, how would you reconcile that tension? If there is not, how are
they reconcilable?

Answer 3. The tension between the Supreme Court’s holding in Romer v. Evans
and Bowers v. Hordwick is more apparent than real. In Bowers v. Hardwick, the
Supreme Court upheld a Georgia law making heteresexual and homosexual sodomy
a crime, and rejected the argument that the Constitution confers “a right of privacy
that extends to homosexual sodomy.” The Court held that governmental classifica-
tions regarding sexual orientation or preference are to be analyzed under the ration-
al basis test, which is almost always satisfied, and hence likely to be upheld as con-
stitutional. In the subsequent case Romer v. Evans, the Supreme Court, although
invalidating Amendment 2 to the Colorado State Constitution, reaffirmed that “ra-
tional basis” is the governing standard, and declined to analyze the classification in
terms of “strict scrutiny,” under which governmental classifications are very difficult
to sustain constitutionally. Hence, the fundamental standard, as stated in Bowers,
remains in place.

Question 4. Is there an explicit racial classification that would survive strict scru-
tiny. If yes, please explain what that would be? Would any such classification re-
quire a showing particularized past discrimination?

Answer 4. The Supreme Court held in Adarand Constructors, Inc. v. Pefia, 114
5. Ct. 2097 (1995}, that all racial classifications, imposed by federal state or local
governments, are subject to the highest form of scrutiny, that is, strict scrutiny. In
other words, there must be a compelling governmental interest for such a classifica-
tion, and it must be narrowly taiYoted to further that compelling governmental in-
terest. It would be extremely difficult to satisfy the Adarend strict scrutiny stand-
ard. The thrust of the Supreme Cowrt’s ruling suggests that any such classification
would require a showing of particularized past discrimination and would have to be
narrowly tailored to serve a compelling governmental interest.

sz’eszion 8. Is there a legislative classification that would fail rational basis re-
view?

Answer 5. Rational basis review is the lowest level of scrutiny, in which the court
asks whether there is a rational basis or reasonable basis for legislation. In the ab-
stract, it is difficult to think of legislative classification that would fail rational basis
review.
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Question 6. Is a state program that gives parents a set sum of money to be used
by the parent to pay for tuition at any school they choose, public, private, religious
or non-sectarian, constitutional?

Answer 6. In reaching a judgment about such a state program, a court would be
guided by Supreme Court precedent. The Supreme Court has not directly ruled on
the question of the constitutionality of giving parents a set sum of money to be used
by parents to pay for tuition at any school they choose, public, private, religious or
non-sectarian. In addressing the question with regard to private or non-sectarian
schools, the Supreme Court might sustain such programs as long as the schools do
not discriminate on the basis of such disqualifying criteria as race. As to religious
institutions, the Supreme Court has increasinily upheld tglrog'raauns of aid which ben-
efit children attending parochial schools, finding that they meet a three-pronged
test: they do not serve a nonsecular purpose, do not have the primary effect of ad-
vancing religion, and do not constitute excessive “entanglement” of government and
religion. Two recent cases on point are Agostini v. Felton, 117 S. Ct. 1997 (1997),
and Zobrest v. Catalina Poothills School District, 509 U.S. 1 (1993). The thrust of
the Court’s reasoning suggests that the Supreme Court might very well hold con-
stitutional a program of tuition payments towards education at a religious school.
Indeed, voucher programs have been upheld by state courts of last resort, for exam-
ple, in Wisconsin and Colorado.

Question 7. In your view, to what extent, if any do the rights ’protected by the
Constitution grow or shrink with changing historical circumstances?

Answer 7. my view, the rights protected by the Constitution do not grow or
shrink with changing historical circumstances.

uestion 8. If a particular judge or court has a high rate of reversal on appeal,
or by the Supreme Court, is that a problem? If it is, what can and should be done
to remedy that problem?

Answer 8. It 1s a problem if a particular judge or a court has a high rate of rever-
sal on appeal or by the Supreme Court. It suggests a lack of ap%reciation for prece-
dent. Judges or courts have a high rate of reversal should be subject to appropriate
criticism. A way to prevent the problem from arising is for the Senate, in the exer-
cise of its advise a(f consent responsibility, to insure that nominees have a proper
respect for precedent.

Question 9. Is “substantive due process” a legitimate constitutional doctrine?

Answer 9. “Substantive due process” has been eroded as a constitutional doctrine.

Question 10. Is it appropriate for circuit judges to recognize new “substantive due
process” rights? If yes, what should the guiding principles be.

Answer 10. It is not appropriate for circuit judges to recognize new “substantive
due process rights.”

RESPONSE OF KEITH P. ELLISON TO A QUESTION FROM SENATOR HATCH

Question 1. Litigation has become a more and more expensive means to resolve
disputes. The Federal Arbitration Act! provides a means for parties to agree to
binding arbitration, instead of resolving their differences in court. Nonbinding medi-
ation is also becoming a more popular method of cost-effective, non-judicial dispute
resolution. In your view, what role should federal district courts play in seeking to
lower the cost of dispute resolution?

Answer 1. Federal district courts should play an active role in seeking to lower
the cost of dispute resolution. Our system of legal redress cannot work if the cost
of dispute resolution is beyond the average citizen’s financial means. As a federal
district judge, I would work in conjunction with the Judicial Conference and bar
groups to study various means of reducing the costs of dispute resolution. I would
also make every attempt to move my own docket rapidly, since delays inevitably
tend to escalate costs. Some district court judges require mediation of disputes be-
fore they will schedule trials. While I do not believe every dispute benefits from me-
diation, many do, and I would strongly suggest to litigants in my court that they
go through mediation. I believe arbitration through the Federal Arbitration Act
should be encouraged, and courts should exercise only with the greatest reluctance
anf} power they have to review arbitration decisions.

confirmed as a district court judge, I would like to have magistrates conduct
mediations in appropriate cases, with the understanding that communications made
by the parties to the magistrate would be confidential, and would not be divulged
to me.

1The Federal Arbitration Act is codified at 9 U.S.C. §§ 1 to 16.
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RESPONSES OF KEITH P. ELLISON TO QUESTIONS FROM SENATOR SMITH

Question 1. Do you believe that an unborn child is a human being?

Answer 1. As a federal district judge, I would be bound to uphold the law, as pre-
viously interpreted by the United States Supreme Court and the Court of Agﬁeals
for the Fifth Circuit. Relevant statutes and precedents would guide me in my
judicial decisions. Current law does not appear to conclude whether an unborn child
is a human being per se. However, it is clear under Planned Parenthood v. Casey,
505 U.S. 833, 112 S. Ct. 2791, 120 L. Ed. 2d 674 (1992), that an unborn child is
entitled to certain protections, and that the state has an interest in protecting that
life “from the outset of the pregnancy.” 505 U.S. at 846, 112 S. Ct. at 2804.

Question 2. Do you believe that the unborn child has a constitutional right to life
at any point before birth?

Answer 2. Under the tenets set forth in Planned Parenthood v. Casey, the state
has an interest in, and the therefore can protect, an unborn child’s right to life. As
Casey points out, various factors must be utilized to determine how to balance the
rights of the child and those of the mother. It appears clear, however, that, in some
circumstances, the unborn child’s right to life would supersede any other rights.

Question 3. Do you believe that the Partial-Birth Abortion Ban Act, which Con-
gress has 1passed twice but which has been vetoed twice by President Clinton, is con-
stitutional?

Answer 3. I have not reviewed the Act. If I am fortunate enough to be confirmed,
and if such a question were to come before me, I would, of course, begin with the
presumption of constitutionality that is due all enactments of Congress. I would fur-
ther review with care all applicable precedents of the Supreme Court and the Court
of Appeals for the Fifth Circuit. My current understanding of precedents, including
Planned Parenthood v. Casey, is that there clearly are situations in which abortion
can be prohibited, and it therefore follows that Congress could enact constitutional
legislation in this area.

Question 4. Do you believe that the Second Amendment to the Constitution of the
United States protects an individual’s right to keep and bear arms? If so, what are
the limits, if any, of that right?

Answer 4. As a federal district judge, I would be bound to uphold the law, as pre-
viously interpreted by the United States Supreme Court and the Court of Appeals
for the Fifth Circuit, concerning a citizen’s rights under the Second Amendment to
the Constitution. I understand that there has been very little constitutional juris-

rudence on this point. See Printz v. United States, 117 S. Ct. 2360, 2386 at n.2
1997); United States v. Miller, 307 U.S. 174, 59 S. Ct. 816 (1939). The Second
Amendment does appear on its face to protect an individual’s right to keep and bear
arms, and that would be my starting point in any analysis of the subject. At this
moment, I am unable to define in the abstract how, if at all, this right is limited.

Question 5. Do you believe the death penalty is constitutional?

Answer 5. Yes. I do believe that the death penalty is constitutional. Gregg v. Geor-
gia, 428 U.S. 153, 96 S. Ct. 2909, 49 L. Ed. 2d 859 (1976).

Question 6. Do you have any personal, moral, or religious qualms about enforcing
the death penalty as a United States District Judge?
Answer 6. No. I do not have any such qualms about enforcing the death penalty.

Question 7. If a U.S. District Judge concludes that a Supreme Court precedent
is flatly contrary to the Constitution are there any circumstances under which the
Judge may refuse to apply that precedent to the case before him or her?

Answer 7. No. There are absolutely no circumstances under which a district court
judge may refuse to apply a Supreme Court precedent.

Question 8. If you were a Supreme Court Justice, under what circumstances
would you vote to overrule a precedent of the Court?

Answer 8. A Supreme Court precedent should be overruled only by the Supreme
Court, and only if it is clearly wrong, if its continued validity causes great injustice,
and if no greater injustice would be caused by is validation. See generally Agostin:
v. Felton, 521 U.S. 203, 235-236, 117 S. Ct. 1997, 2016-2017 (1997%.

RESPONSES OF KEITH P. ELLISON TO QUESTIONS FROM SENATOR SESSIONS

Question. 1. In your personal legal opinion, what is the most important Supreme
Court decision in the last thirty years? What is the worst Supreme Court decision
in the last thirty years? Please explain the rationale for your answers.

Answer 1. I have never characterized precedents from any court. In particular,
precedents of the United States Supreme (gourt are absolutely binding on all district
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court judges, irrespective of any judge's view of the merits of any given precedent.
With that caveat, I do believe United States v. Nixon, 418 U.S. 683, 94 S. Ct. 3090,
41 L. Ed. 24 1039 (1974) was important when decided and remains important as
a clarification of the Constitution’s separation of powers. I believe Justice Douglas’
opinion in Holtzman v, Schlesinger, 414 U.S. 1316, 94 S. Ct. 1, 38 L. Ed. 28 (1973)
violated the political question doetrine,

Question 2¢. In assessing the Texas legislature’s performance in 1997, the
Planned Parenthood of Houston and Southeast Texas Chapter, upon whose board
of directors you sat, characterized the Texas legislature of having been unduly influ-
enced by “re].'gious political extremists”. In fact your chapter has stated that “From
the Halls of Congress to the local sheriff's office and courthouse, religious political
extremigts are working to eliminate access to abortion and to end family planning
services”. Do you share the view of the Planned Parenthood chapter of Houston and
Southeast Texas that those who oppose abortion and work to express their views
through the free exercise of their democratic rights through their state legislatures
are simply “religious, political extremists”?

Answer 2a. 1 do not share the view that those who oppose abortion and work to
express their views through the free exercise of their democratic rights are “reli-
gious, political extremists.” I firmly believe that many people of all religious and po-
litical persuasions oppose abortion and they have an absolute right to express their
v%e&vls. They also have an absolute right to engage in lawful conduct in furtherance
of their views.

Question B, The 1997 legislative session your chapter criticizes passed the fol-
1owing laws:

(1) *No state funds may be used to dispense prescription drugs to minors without
parental consent.” Do you share the opinion of your chapter that requiring parental
consent in this context is an extreme act?

(2) Another law criticized by your chapter was the appropriation of $3.7 million
dollars to fund “abstinence only” education. Do you believe that the funding of “ab-
stinence only” education is an extreme act?

Answer B. I do not consider legislation requiring parental consent or funding ab-
stinence only programs, as outlined in your question, to be extreme.

Question C. The National Chapter of Planned Parenthood has written that the
“Child Custody Protection Act” is “dangerous”. As you know, this act makes it a fed-
eral crime to transport a minor across state lines for an abortion in a state that
does not respect the parental rights of the resident state. Given that your organiza-
tion has taken such an adversarial position on the concept of parental notification
and consent, and has specifically opposed this legislation, do you [’eei you would be
able to set aside any biases you may have to fairly rule upon the bills validity should
it be passed into law?

Answer C. I strongly believe that I would be able to rule fairly upon the validity
of the Child Custody iv’rotection Act, if it becomes law and I am called upon to do
so. With respect to any case that I am called upon to decide, if I am fortunate
enough to be confirmed, I will not allow any of my own opinions to keep me from
applying the law objectively and disgassionately. As I stated in my testimony to the
Senate Judiciary Committee, any federal judge who cannot apply the law inde-
pendent of his personal feelings should resign.

Question D. Planned Parenthood has taken the position that the following con-
stitute “rights” which are fundamental to every individual: the right to privacy; the
right to education and information about abortion services, including ensuring that
this is offered in “the home, schools, public health facilities, religious organizations
and youth serving organizations”; the riiht to access to abortion services, including
the use of taxpayer dollars to subsidize the cost of abortions.

Do you share the belief of your organization that these are “fundamental rights”?

Answer D. In determining what is a fundamental right, I would be guided by deci-
sions of the Supreme Court. I believe the Court has determined that the right to

rivacy is a fundamental right found in the United States Constitution. I do not be-
ieve the other “rights” referred to in your question are considered fundamental.

Question E. During your term as Justice Blackmun’s clerk, the United States Su-
preme Court decided the case of Regents of California v. Bakke, which held, on a
5—4 decision, that the University of California-Davis’ race-based admissions program
was unconstitutional. Although he joined with the dissenting Justices, who would
have upheld the admissions program, Justice Blackmun contributed his own opin-
ion.

(1) Do you remember working on this case? Did you make contributions to Justice
Blackmun’s opinion?
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(2) What is your personal legal opinion on the use of race as a factor for pref-
erential treatment by government institutions?

(8) Do you agree with more recent decisions, such as Aderand v. Pefia, that sub-
Jject government sponsored affirmative-action programs to strict serutiny?

(4) In his opinion, Justice Blackmun approvingly cites a passage from former Jus-
tice Cardozo in which he states that “the great generalities of the Constitution have
a content and a significance that vary from age to age”. Do you agree with this no-
tion of a “living constitution™? On what would you base your interpretation of statu-
tory or constitutional questions?

swer E1. My tpersom;.i commitment to Justice Blackmun, as well as agplicable
law, prohibit me from discussing the nature of the work 1 did while a Supreme
Court clerk. See Code of Conduct for Law Clerks of the Supreme Court of the
United States Canon 3(c). If confirmed, I would ex%ect my own clerks to be equally
z:ixécurﬁlspect. See Judge Alex Kozinski, Conduct Unbecoming, 108 Yale L.J. 835
1999),

I know that you will appreciate the importance of these restraints.

Answers E2 and 3. If confirmed, I will adhere to the Supreme Court’s judgment
in Adarand Consiructors, Inc. v. Periag, 515 U.S. 200, 115 S. Ct. 2097, 132 L. Ed.
2d 158 (1995). Specifically, all governmentally imposed racial classifications are sub-
Jject to strict scrutiny and are also subject to a “narrow tailoring” test.

Answer E4. The language of the United States Constitution is undeniably broad
and, partly as a result, there has been little need for amendments since the Bill of
Rights was added. In this respect, the federal Constitution can be usefully con-
trasted to that of Texas which was written with so little flexibility that complex
amendments are regularly required.

This question, in the end, is one of degree. For example, the First Amendment’s
protection of “freedom of the press” is widely agreed to extend to television and
radio, even though neither existed when the Constitution was ratified. But, as Jus-
tice Cardozo has also said, no judicial system could do society’s work if it i{ed each
issue afresh in every case that raised it. See B. Cardozo, The Nature of the Legal
Process 149 (1921),

If I am confirmed, my approach to all issues of constitutional interpretation would
be to start with the language of the Constitution and its original intent and to re-
view with care all applicable Supreme Court and Courts of Appeals precedents.

RESPONSES OF GARY FEESS TO QUESTIONS FROM SENATOR SMITH

Question 1. Do you believe that an unborn child is a human being?

Question 2. Do you believe that the unborn child has a constitutional right to life
at any point before birth?

Answers 1 and 2. My personal opinion on this subject would have no bearing on
my role as a U.S. District Court Judge. If I were fortunate enough to be confirmed,
I would scrupulously adhere to the precedents of the higher courts that bear on this
issue. Specifically, in regard to the issues raised in these questions, I would adhere
to the Supreme Court decision in Planned Parenthood v. Casey. The court has recog-
nized that a state has a “profound interest in [the fetus’s] potential life” that the
state may assert as a means of regulating abortion. Planned Parenthood v. Casey,
505 U.S. 833, 878 (1992).

Question 3. Do you believe that the Partial-Birth Abortion Ban Act, which Con-
gress has passed twice but which has been vetoed twice by President Clinton, is con-
stitutional?

Answer 3. If the issue were presented to me, I would consider the text of the stat-
ute in light of the applicable provisions of the Constitution and any relevant prece-
dent that might bear on the issues presented, especially the Supreme Court’s deci-
sion in Planned Parenthood v. Casey which contains precedent regarding govern-
mental regulation of abortion. As a District Court Judge passing on the constitu-
tionality of a statute duly enacted by the Congress, I would be guided by the propo-
sition that there is a presumption of constitutionality. As to the outcome, I do not
believe that it would be aippropriate for me to state an opinion on potential legisla-
tion which might come before me as a judge if I am confirmed.

Question 4. Do you believe that the Second Amendment to the Constitution of the
United States protects an individual's right to keep and bear arms? If so, what are
the limits, if any, of that right?

Answer 4. If a Second Amendment issue were presented to me, I would carefully
consider the text of the Amendment and all relevant and binding precedent. The
Second Amendment provides:
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A well regulated militia, being necessary to the security of a free State,
the right of the people to keep and bear Arms, shall not be infringed.

I note that the most recent Supreme Court decision addressing the Second
Amendment was issued 60 years ago in United States v. Miller, 307 U.S. 174. The
text of the Constitution and the Miller case would be the starting point for my anal-
ysis of any Second Amendment issue.

Question 5. Do you believe that the death penalty is constitutional?

Answer 5. The death penalty has been held constitutional by the Supreme Court
of the United States (Gregg v. Georgia, 428 U.S. 153 (1976)), and the court’s decision
is sugforted by the text of the constitution which contains numerous references to
capital crimes.

Question 6. Do you have personal, moral, or religious qualms about enforcing the
death penalty as a United Slzztes District Judge?

Answer 6. No. As a state court judge, I have presided over a death penalty trial
and imposed the death penalty in that case.

Question 7. If a U.S. District Judge concludes that a Supreme Court precedent
is flatly contrary to the Constitution, are there any circumstances under which the
Judge may refuse to apply that precedent to the case before him or her?

Answer 7. No. A District Court Judge has a dulﬁ' to apply Supreme Court prece-
dent. The Supreme Court has made it clear that only it can overturn Supreme Court
precedent. Agostini v. Felton, 521 U.S. 203, 237 (1997). In applying s precedent,
the judge can write an opinion and state his or her objections to the result with
reasons given, but he or she may not refuse to follow Supreme Court precedent.

Question 8. If you were a Supreme Court Justice, under what circumstances
would you vote to overrule a precedent of the Court?

Answer 8. If, over time and upon considerable reflection, it appeared to me, as
a Justice of the Supreme Court of the United States, that precedent was plainly con-
trary to the U.S. Constitution, I would vote to overrule the decision establishing the
precedent. In Agostini v. Felton, the Supreme Court discussed the importance of giv-
ing great deference to stare decisis but outlined the principles to be applied by that
court in addressing whether to overturn its own precedent, 521 U.S. 235-36. In that
case the Court used those principles to overturn its decision in Aguilar v. Felton.

RESPONSE OF GARY FEESS TO A QUESTION FROM SENATOR SESSIONS

Question 1. In your personal legal oginion, what is the most important Supreme
Court decision in the lgfst thirty years? What is the worst Supreme Court decision
in the last thirty years? Please explain the rationale for your answers.

Answer 1. Since my graduation from law school in 1974, I have read very few Su-
preme Court decisions outside the area of criminal law. As a result, I do not con-
sider myself well qualified to critique the jurisprudence of the Supreme Court over
the last thirty years. However, from the perspective of a state court trial judge,
there is a recent line of cases from the Supreme Court that I consider particularly
noteworthy because of their practical importance to the litigation process.

Daubert v. Merrell Dow Pharmaceutical and its progeny, in my opinion, are
among the most important decisions to come out of the the Supreme Court because
they give the trial judge discretion to exclude “junk science,” and other “junk exper-
tise,” from the courtroom. These cases give the trial judge greater power to expedite
litigation, eliminate gamesmanship and enhance the search for the truth.

On the other hand, and with the caveat that as a trial court judge I am duty
bound to follow Supreme Court precedent, one decision that has been particularly
troublesome for trial judges handling criminal cases is Faretta v. California in
which the court held that a defendant has a constitutional right to represent him-
st;llf. This decision causes several practical problems in the administration of crimi-
nal justice.

First, criminal defendants are rarely able to provide themselves with effective as-
sistance of counsel. While a court is obligated to interrogate pro se applicants re-
garding their background, training and experience and the sincerity ofp their wish
to waive their right to counsel, in the end the case law is clear that the court must
allow the defendant to represent himself except in the most extreme circumstances.
I have presided over several trials involving pro se defendants and they have fallen
far short of what one would expect from a criminal trial where the defendant is ade-

uately represented. Furthermore, pro se defendants often choose to represent
themselves to obtain privileges—such as access to the law library and more liberal-
ized access to the telephone—that are not afforded other defendants. Where this oc-
curs, the motion to proceed pro se may be more for the purpose of improving the
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defendant’s custodial status through trial rather than exercising a constitutional
right. It should also be noted that, because these defendants are incarcerated, they
have more difficulty in conducting their defense; and use that fact as part of a strat-
egy of delay. As a result, a disproportionate amount of court time is spent dealing
with cases involving pro se defendants.

RESPONSE OF W. ALLEN PEPPER, JR. TO A QUESTION FroM SENATOR HATCH

Question 1. Nationwide class actions filed in both federal and state courts have
become more frequent, more complex, and more expensive, Currently, Rule 23 of the
Federal Rules of Civil Procedure and 28 U.8.C. §§ 1407 and 1408 govern class ac-
tions and multi-district litigation, respectively. In your opinion, are there means to
respectively. In your opinion, are there means to reduce the cost and complexity of
class actions suits in federal courts?

Answer 1. The forgotten party in class actions is the individual litigant. The re-
sult of class actions should not be to provide, after years of litigation, a $500.00 dis-
count off the sticker grice of a new pickup truck, as in the saddle-bag fuel tank
cases, or the right to buy an “enhanced value” life insurance policy as in the “van-
ishing premium litigation”, while as in both situations, the Plaintiffs attorneys
make large fees and the Defendants lawyers create huge hourly bills. This benefits
no one but the lawyers.

I suggest that immediately upon certification as a Class Action, alternate dispute
resolution measures be implemented to include input from consumers as to what
they might reasonably expect as to an ultimate resolution of the case, as well as
a Defendant’s willing concessions prior to the initiation of long and expensive dis-
covery.

RESPONSES OF W. ALLEN PEPPER, JR. TO QUESTIONS FROM SENATOR SESSIONS

Question 1a. One of the pieces of legislation that Congress is currently considering
is S. 96, the Y2K bill. A opposes this bill, in large part because tge legislation
would cap non-economic and punitive damages at the greater of $250,000 or three
timtis egxl)lxllomic damages. In fact, ATLA has made the following statement in regard
to this bill:

Capping the amount a jury can award second-guesses the very people our
Constitution vests with the power to decide damages in civil cases, violating
the very basis of our civil justice system.

Do you agree with ATLA, an organization to which you belong, that passage of
the dax??ages provision included in S. 96 “violates the very basis of our civil justice
system”?

Answer la. The concept of punitive damages is twofold:

%. To punish a tort-feasor for conduct he knew or should have known was wrong
an

b. To act as a deterrent for other parties who would act likewise.

While generally agreeing with the concept of punitive damages, I find it difficult
to equate the wﬂi’ful and wanton conduct requirements to Y2Y problems.

Question 2. Do you believe that Federal tort-reform efforts are Constitutionally
sound, or does the Constitution prohibit Federal legislation in this area?

Answer 2. Within the confines of the Tenth Amendment to the Constitution which
reserves to the States all powers not delegated to the United States by the Constitu-
tion, nor prohibited by it to the States, are reserved to the States, I believe Congress
is free to act in any manner it so chooses.

Question 3. Are you familiar with the lines of cases, exemplified by the Supreme
Courts decision in BMW of North America v. Gore, that have held that the Due
Process Clause of the Fourteenth Amendment prohibits a State from imposing
“grossly excessive” punishment on a tortfeasor, and that exemplary damages must
bear a “rational relationship” to compensatory damages? t is your under-
standing of how these rulings are to be applied?

Answer 3. a. Yes, I am familiar with the case of BMW of North America v. Gore
which held that the punitive damage award was grossly excessive and, therefore,
exceeded the Constitutional limits.

b. Such an award violates due process when it can be fairly categorized as “gross-
ly excessive” in relation to the state’s legitimate interest in punishing unlawful con-
duct and in deterring its repetition.
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Elementary notions of fairness require that a person have fair notice, not only of
the conduct that will subject him to punishment but also the penalty that a state
might impose. There are three guideposts used in determining whether a Defendant
received such fair notice:

(a) Aggravating circumstances must be considered. Was the Defendant’s conduct
reprehensible or egregious, and if so, to what degree? What was the economic dam-
age inflicted by the alleged conduct, and was there a state statute in effect that
would have warned against such conduct? What, if any, is the proof of bad faith,
affirmative misconduct, or concealment of evidence of improper motive?

(b) What is the potential for additional harm to the Plaintiff, or other potential
plaintiffs by the Complained of policy, and what is the ratio between the plaintiffs
compensatory damages and the amount of punitive damages awarded?

(c) What is the difference or relationship between the sanctions imposed in the
civil action and penalties that would have been imposed for similar criminal con-
duct, if any?

RESPONSES OF W. ALLEN PEPPER, JR., TO ADDITIONAL QUESTIONS FROM SENATOR
SESSIONS

Question 1. In your personal legal opinion, what is the most important Supreme
Court decision in the last thirty years? What is the worst Supreme Court decision
in the last thirty years? Please explain the rationale of your answers.

Answer 1. A. The most important Supreme Court case, in my opinion, is Daubert
v. Merrell-Dow Pharmaceuticals, because it limits the admissibility of what might
be called “junk science” and requires that an experts’ testing and principals be gen-
erally accepted in the scientific community.

B. The worst Supreme Court case, in my opinion, is U.S. v. Lopez. This decision,
which was based on Congress’s reportedly exceeding its authority under the Inter-
state Commerce Clause, ruled as unconstitutional the Gun Free School Zones Act
of 1990 which made it a Federal crime to possess a firearm in or near a school. Sub-
sequent events have proven that this or a similar law is sorely needed.

Question 2. Could you please clarify a response you gave to the question I asked
you concerning the case you considered to be the worst Supreme Court decision of
the last 30 years? In your answer, you cited the case of U.S. v. Lopez, in which the
Court struck down the Gun Free Scheol Zones Act of 1990, as the worst Supreme
Court decision because subsequent events have proven that this or a similar law is
sorely needed”.

Do you believe that, in interpreting the Constitutionality of Federal Statutes, it
is appropriate for Judges to consider whether that law is “sorely needed” as a basis
for upholding the statute’s constitutional legitimacy?

Answer 2. No, in interpreting the constitutionality of federal statutes, it is not ap-
propriate for judges to consider whether that law is “sorely needed” as a basis for
upholding the statute’s constitutional legitimacy. A judge's personal beliefs about
policy matters should never be a factor as to determining constitutionality. The con-
cerns I expressed with regard to the Lopez case were focused on the policy implica-
tions of guns in schools—concerns that I fully recognize should not and cannot enter
into a judge’s deliberation.

Question b. Please explain how you would analyze a statute if asked to rule on
its constitutionality. In particular, what factors would be relevant in making your
determination?

Answer b. A plain language comparison of the statute with the Constitution is the
best method to determine constitutionality. Text, intent of the framers of both the
statute and the Constitution, and precedent regarding relevant provisions are the
guiding principles. A judge should in no event consider his own personal views in
determining the constitutionality of any act.

Question c¢. Does your answer to the original question I asked you indicate that
you would uphold statutes that were otherwise unconstitutional if you felt they
would advance particular policy goals you supported? Would you be inclined to
strike down otherwise constitutional statutes that you felt were not “sorely needed”
as a matter of public policy?

Answer c¢. The personal feelings of a judge should never play a part in his delib-
erations as to the constitutionality of any act. If fortunate enough to be confirmed
by the Senate as a U.S. District Judge, I would never allow my own views of public
policy to be a factor in a determination of constitutionality, regardless of my per-
sonal feelings as to whether an act is “sorely needed.”
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Question d. Could you please explain your views of judicial activism? What do you
believe are the characteristics of an activist judge? To what extent should a judge’s
personal public policy views influence his rulings?

Answer d. Judicial activism is where a judge varies from the text and intent of
a statute or constitutional provision to impose his own beliefs. A judicial activist im-
Eroperly exercises legislative or executive functions. A judge’s personal views should

ave no influence on his rulings, and as a federal judge, I would be duty bound to
follow the text and invent of the constitutional provision, statute, and precedents
before me and not my own personal beliefs and opinions.

Question 3. Could you please clarify your position on the Constitutionality of fed-
eral tort-reform efforts? In your personal legal opinion, does the 10th Amendment
preclude Congressional attempts to legislate in this area? Please explain your
thoughts on this issue, and provide legal authority for any assertion you make.

Answer 3. With respect to federal tort reform legislation, a court would have to
seriously consider the constitutional principle of federalism (see e.g., The Federalist
No. 51 [Madison]) and the effect on interstate commerce to determine whether it
was permissible for the federal government to legislate in this traditionally state
law area. A court would have to consider the scope of Congress’ enumerated powers
set forth in the Constitution (e.g. Article 1, Section 8) and the extent to which Con-
gress is limited by the 10th Amendment. While I have not reached a conclusion with
respect to proposed federal tort reform legislation, a court could only make such de-
termination in the context of an actual case or controversy.

RESPONSES OF W. ALLEN PEPPER, JR., TO QUESTIONS FROM SENATOR SMITH

Question 1. Do you believe that an unborn child is a human being?

Question 2. Do you believe that the unborn child has a constitutional right to life
at any point before birth.

Answer 1 and 2. As a district court judge, if fortunate enough to be confirmed,
I would apply precedent of the U.S. Supreme Court and of the Fifth Circuit as is
required in case of Planned Parenthood of Southeastern Pennsylvania v. Casey.
Casey points out that the state has a profound interest in potential life. Therefore,
states, in proper circumstances, can regulate abortions.

Question 3. Do you believe that the Partial-Birth Abortion Ban Act, which Con-
gress has passed twice but which has been vetoed twice by President Clinton, is con-
stitutional?

Answer 3. I have not read the Partial-Birth Abortion Ban Act, but believe that
Congress has the right to enact laws as it chooses, as long as such are not prohib-
ited by Article X of the Constitution as being reserved to the States. I would begin
my analysis of any statute enacted by Con%*ess by giving it the presumption of con-
stitutionality. Additionally, I would a%)ly inding precedent of the Supreme Court
(Casey, in this instance) and the Fifth Circuit.

Question 4. Do you believe that the Second Amendment to the Constitution of the
United States protects an individual right to keep and bear arms? If so, what are
the limits, if any, of that right?

Answer 4. As a judge, if a Second Amendment issue were presented to me, I
would carefully read and follow the Second Amendment and all binding precedent,
e.g., US. v. Miller.

Question 5. Do you believe the death penalty is constitutional?

}:‘aAnsvtgsr1 dS Yes, the death penalty is constitutional and the U.S. Supreme Court

s so held.

Question 6. Do you have any personal, moral, or religious qualms about enforcing
the death penalty as a United States District Judge?

Answer 6, No, I have no personal, moral or religious qualms about enforcing the
death penalty as a United States Judge, if the law so requires.

%uestion 7. If a U.S. District Judge concludes that a Supreme Court precedent
is flatly contrary to the Constitution, are there any circumstances under which the
Judge may refuse to apply that precedent to the case before him or her?

Answer 7. A U.S. District Judge is required to apply existing precedent regardless
of his personal feelings.

Question 8. If you were a Supreme Court Justice, under what circumstances
would you vote to overrule a precedent of the Court?

Answer 8. If I were a Supreme Court Justice, then and only then, would I be able
to overrule existing precedent as being either wrongly decided or no longer applica-
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ble. The facts of each case would determine its disposition, but overruling precedent
should be done only in rare circumstances.

RESPONSES OF KAREN SCHREIER TO QUESTIONS FROM SENATOR SMITH

Question 1. Do you believe that an unborn child is a human being?

Answer 1. I hold no beliefs on this issue that would gorevent me from applying
Supreme Court precedents. According to the Supreme Court decision in Planned
Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992), the State
has an interest in gromoting the life or potential life of the unborn. After a fetus
is viable, the State’s interest in promoting the life of the fetus may override the
right of the woman. I would follow the
" Alysis of the relevant Supreme Court precedent in deciding a similar question in

itigation.

Question 2. Do you believe that the unborn child has a constitutional right to life
at any point before death?

Answer 2. According to the Supreme Court decision in Planned Parenthood of
Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992), the State has an interest
in promoting the life or potential life or the unborn. After the fetus is viable, the
State’s interest in promoting the life of the fetus may override the right of the
woman and allow the State to regulate abortion. I would apply the analysis of the
relevant Supreme Court precedent in deciding such an issue.

Question 3. Do you believe that the Partial-Birth Abortion Ban Act, which Con-
gress has I;;as:sed twice but which has been vetoed twice by President Clinton, is con-
stitutional?

Answer 3. I do not believe it is proper for a nominee to indicate whether g’r‘(l)Fosed
legislation is constitutional; however, as with other legal questions that I will con-
sider if I am confirmed as a Federal District Court Ju ge, I will review the legisla-
tion under the general ipresumption that the legislation is constitutional. I will than
look at the language of the statute, the Constitution, prior United States Supreme
Court decisions and decisions of the Eight Circuit Court of Appeals and be bound
to apply the prior precedent.

Question 4. Do you helieve that the Second Amendment to the Constitution of the
United States protects an individual right to keep and bear arms? If so, what are
the limits, if any, of that right?

Answer 4. The Supreme Court held in U.S. v. Miller, 307 U.S. 174 (1939), that
absent a showing that possession of a certain weapon has “some reasonable relation-
ship to the preservation or efficiency of a well-regulated militia”, the Second Amend-
ment does not guarantee an individual the right to possess a weapon. I would follow
the holding of the Supreme Court precedent in deciding such an issue.

The courts have found constitutional statutes that keep firearms out of the hands
of convicted felons, Lewis v. United States, 445 U.S. 55 (1980), prohibit the posses-
sion of unregistered sawed-off shotguns, Frobibit the possession of firearms by a per-
son convicted of a misdemeanor crime of domestic violence, United States v. Smith,
171 F.3d 617 (8th Cir. 1972), and other licensing schemes.

Question 5. Do you believe the death penalty is constitutional?

Answer 5. The Su%)reme Court addressed this issue in Gregg v, Georl'fia, 428 U.8.
153 (1976} and has found the death penalty constitutional. T would follow the hold-
ing the Supreme Court.

Question 6. Do you have any personal, moral, or religious qualms about enforcing
the death penalty as a United States District Judge?

Answer 6. I hold no beliefs which would prevent me from enforcing the death pen-
alty as a United Siates District Judge.

uestion 7. If a U.S. District Judge concludes that a Supreme Court precedent

is flatly contrary to the Constitution, are there any circumstances under which the
Judge may refuse to apply that precedent to the case before him or her?

Answer 7. None of which I am aware.

Question 8. If you were a Supreme Court Justice, under what circumstances
would you vote to overrule a precedent of the Court?

Answer 8. As the Supreme Court recognized in Planned Parenthood v. Casey, 505
U.S. 833 {1992), the obligation to follow precedent is indispensable and should only
be abandoned if a prior judicial ruling comes to be so clearly seen as an error that
enforcement of the ruling is doomed for that very reason. For example, if the rule
has proven intolerable and not workable, or if the rule is subject to a kind of reli-
ance that would lend a special hardship to the consequences of overruling and add
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inequity to the cost of repudiation. Other examples set forth in Casey include if the
related principles of law have advanced so far that the only rule is nothing more
than an abandoned doctrine or if the facts have so changes that the old rule has
been robbed of significant at%)lication or justification. Overruling a prior decision
should be reserved only for these rare occasions and as the question suggests only
by the Supreme Court.

RESPONSE OF KAREN SCHREIER TO A QUESTION FrROM SENATOR HATCH

Question 1. In South Dakota, there is a significant Native American patﬁulaﬁon.
Throughout our history, the federal government has had many dealings with Native
Americans, few of which are examples of fair play. Indeed, in Monday's Wall Street
Journal, there was an article discussing the payment of funds by the United States
to the Sioux Nation for the Black Hills. If confirmed as a federal distriet judge in
Seuth Dakota, you would have to deal fairly with the Native American’s within the
district court’s jurisdiction. What special issues do you think are important for a
judge to consider in dealing with the Native American community?

Answer 1. As a federal (jindge, it is important to treat all litigants fairly, i i
Native Americans. The federal government has acknowledged that is has a trust re-
sponsibility to the Native American people. This trust responsibility includes, among
other things, providing a law enforcement function in Indian Country as defined by
federal statute. The federal courts should treat victims of federal crimes that occur
in Indian Country with respect and an understanding that the prompt resolution
of these cases is important. Defendants in cases that arise in Indian Country should
receive competent counsel who will vigorously defend them. Sentences that are im-
gosed should be fair and not treat Native Americans differently than non-Indians.

ury pools should be made up of individuals without bias, including Native Ameri-
cans. A significant percentage of the criminal caseload in South Dakota involves
crimes that are committed in Indian Country.

Other case specific issues may arise regarding the federal and state governments
relationship with the tribes. These issues may include land claims, environmental
issues, sovereign immunity issues, and Indian gaming issues. I will do my best to
apply the law in these areas in a manner that is fair to all the litigants.

RESPONSES OF KAREN SCHREIER TO QUESTIONS FROM SENATOR SESSIONS

Question 1. What is the extent of your invelvement in litigation regarding casino
gambling? Please cite all cases in which you have represented Casino interests, and
prgevéde a brief summation of the issues and controversy and the positions you adve-
cated.

Answer 1. As United States Attorney for the District of South Dakota from July
30, 1993 to the present, I have represented the United States in several criminal

x:ﬁecutions against individuals who embezzled money from tribal casinos in South
ota.

While in private practice, I served as co-counsel representing Royal River Casino
and its owners in a dispute with the Flandreau Santee Sioux Gaming Commission
in 1990 and 1991, This dispute arose due to a disagreement regarding the division
of profits under their management contract and the National Indian Gaming Act.
The Roﬂ;lral River Casino was operating under an approved compact with the State
of South Dakota. Simultaneous actions were pending in the Flandreau Santee Sioux
Tribal Court, the state court, and federal court. In an administrative hearing befo
the Flandreau Santee Sioux Tribal Commission on Gaming, the Gaming Commis-
sioner contended that my client’s gaming license should be revoked for refusing to
pay to the Fandreau Santee Sioux Tribe 60 percent of the net operating profits of
the ing activities, along with several otger allegations. I began representing
Royal River Casino and its owners after this hearing was completed and while the
appeal was pending to the Flandreau Santee Sioux Tribal Court. The case name of
the appeal which was pending in the Flandreau Santee Sioux Tribal Court is In the
Matter of Complaints against Royal Hunter Corporation Gaming Licenses, 001-T,
002-T, and 003-T from the Flandreau Santee Sioux Commission on Gaming. At ap-
gmximately this same time, an additional action was filed in the Flandreau Santee

ioux Tribal Court entitled Flandreau Santee Sioux Tribe v. Royal Hunter Corpora-
tion. On behalf of my client, I contended that the tribal court should be dismissed
because the tribal court was without jurisdiction to hear the action, that the com-
plaint failed to state a cause of action, that the Amended Complaint had not been
properly served on the defendant, that the tribal court did not have power to grant
a temporary restraining order as a CFR Court, and that the Plaintiff's attorney was
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not properly admitted into tribal court. In addition, I argued that further tribal
court action should be stayed pending the aggeai from the license revocation hear-
ing decision of the Flandreau Santee Sioux Commission on Gaming and that the
bond of $128,000 was sufficient.

At the same time that these actions were pending in tribal court, co-counsel and
I filed an action on behalf of my client in state court entitled Roya! Hunter Corpora-
tion v. Gordon J. Jones, Sr., et al. Civ. 9089 Fourth Judicial Circuit, Moody Coun-
ty, South Dakota. The action smght a declaratory judgment to invalidate four tribal
ordinances and to set aside the Gaming Commission order that suspended the gam-
ing license of my clients. Injunctive relief was sought in addition to damages for
tortious interference with contract. A temporary injonction was issued by the state
court. The defendants removed this action to federal court. The case citation in fed-
eral court is Royal Hunter Cm‘goraﬁsn v. Gordon Jones, 8r., et al., Civ. 91-4008,
U.S. District Court, District of South Dakota, Southern Division, The primary issue
litigated was whether the state or federal court had jurisdiction under this
ticular compaet to resolve contractual disputes. I contended that the state court had
Jjurisdiction for all dx;lsiimtes due to a specific provision of the compact which stated
that all disputes would be resslved in state court and the lack of federal question
jurisdiction. The tribe contended that only federal courts have jurisdiction over dis-
putes arising in Indian Country.

A matter entitled Flondreau Santee Sioux Tribal of South Dakote v. Royal River
Casino, Inc.,, Case No, 91-4019, was filed in the United States District Court for
the District of South Dakota. This matter was dismissed based on a Stipulation for
})is(xinissal signed by all the parties before an Answer was filed on behalf of the de-
endants.

All the litigation was resolved by dismissal of the pending actions.

Question 2. Do you believe that the Federal Government has the authority to
allow Casine ling on tribal land if a compact has not been entered into be-
tween a State and the Tribe? Please cite relevant authority for whichever position
you take on this issue.

Answer 2. Because all casino gambling on tribal land in South Dakota is carrently
conducted under comﬁacts entered into between the Tribes and the State, I have
not had occasions to litigate the legal question you raise. If the issue should come
before me as a District Court Judge, however, I will look to the Supreme Court and
Eighth Circuit Court of Appeals decisions, other relevant precedents, and to the In-
dian Gaming Regulatory Act to resolve the dist%ute‘ If the Eighth Circuit and the
Supreme Court have not addressed the issue, then I will look to opinions of other
Courts of Appeals for guidance, xmﬁerstandinf that decisions of other Courts of Ap-
peals are not contrelling, Current relevant eg?l suthority includes the Supreme
Court decision in Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1998}, and cur-
rent relevant decisions of the Eighth Circuit Court of Appeals include [).8. v. Santee
Sioux Tribe of Nebraska, 135 F.3d 558 (8th Cir. 1998). I do not have any personal
reasons that would prevent me from applying the law as it exists.

Question 3. In light of the Semincle Tribe decision, what is your interpretation
ORfe a State’s ggti}’ity to regulate gambling within its borders under the Indian Gaming

tory ?

swer 3, In my experience in South Daketa, through the compact negotiation
process, the State has negotiated with the tribes issues including the ation,
scope and location of gambling af)erations within its borders under IGI If the
issue of the State's ability to regulate gambling within its borders is litigated before
me, I will look to applicable Supreme Court decisions including Seminole Tribe of
Florida v. Florida, 517 U.S. 44 &996) together with relevant Eighth Circuit prece-
dent, which includes Cheyenne River Sioux Tribe v. South Dakota, 3 .34 273 &993)
and United States v. Santee Sioux Tribe of Nebraska, 135 F.3d 558 (8th Cir. 1998).
Under the law of the Eighth Circuit in the Sentee decision, the Court found that
a State is not required to negotiate for gambling that is illegal under State law.

Question 4, Have you ever taken a written position on this issue, for example in
pleadings or briefs, or in other formats? If so, please explain your position in these
instances and provide copies of your writings.

Answer 4. I bave no recollection of ever taking a written position on this issue,

ReSPONSE OF KAREN SCHEEIER TO A GENERAL QUESTION

Question 1. In your personal legal aginien, what is the most important Supreme
Court decision in the last thirty years? What is the worst Supreme Court decision
in the last thirty years? Please explain the rational for your answers.



70

Answer 1. In my opinion, one of the most important Supreme Court decisions is
Brady v. Maryland, 3 U.S. 83 (1963) and its progeny. The Brady decision and its
pro%eny impacts each and everg federal fpr(:secui;imx as its place the resmibﬂity
on federal tl;:roser:m:m's to provide the defense all exculpatory evidence. This helps
to ensure that justice is achieved in all cases and that the power given to presecu-
tors is not abused.

One of the worst Supreme Court decisions in the last thirty years is Booth v.
Maryland 182 U.S. 496 (1987) which disallowed victim-impact testimony during the
penalty phase of a capital trial. I believe victim impact is an important factor for
the sentencing entity {whether it be a judge or a jury) to consider before rendering
a decision on the appropriate punishment.

RESPONSE OF STEFAN R. UNDERHILL TO A QUESTION FROM SENATOR HATCH

Question 1. Intellectual Yltoperty is a very important area of the law and is likely
to grow in importance in the 21st Century. If you are confirmed as a district judge,
it will be important for you to draft opinions that both the bench and bar can under-
stand and follow. In your view, are there any special considerations for intellectual
property cases that you believe a judge should consider in trying a case and in draft-
ing an opinion?

Answer 1. Some intellectual property cases are not significantly more complex or
difficult than the average commercial dispute. Thus, for example, a copyright roy-
alty dispute or a simple trademark infringement action may not require special con-
siderations in the trial or decision of the case.

Other intellectual property cases, however, notably patent cases, often involve
highly technical engineering and scientific issues. This class of cases does require
various special considerations. Perhaps the most fundamental consideration is the
need to make highly technical concepts and information understandable to a jury.
An uninformed or confused jury cannot render a fair verdict. Therefore, the court
should take various steps to improve the guality of jury decision making. The court
must construe the patent under the Markman decision and should render a clear
and concise Markman ruling that will facilitate fact finding by the jury. The court
should also consider appointing its own expert to tutor the jury in the art of the
patent if it appears that the parties’ experts are unable or unwilling to do so. Var-
ious techniques recommended by the Manual for Complex Litigation, such as jury
note taking and preinstruction of the jury, should also be used by the judge as ap-
propriate in complex intellectual pmpertﬁ cases.

When drafting an opinion in an intellectual property case, either in connection
with a Markman hearing or with any other question raising technical issues, the
judglenmust strive for heightened clarity. Every opinion serves several functions, in-
cluding informing the parties of the reasoning underlying the court’s decision, per-
mitting appellate review, and serving to guide other lawyers and parties who seek
to conform their conduct to the law. When highly technical issues are involved, any
of these functions can be undermined by a lack of crispness and clarity in the court’s
opinion. The judge must ensure that the technical aspects of the case are under-
standably set forth in the opinion, but he must do so without allowing the technical
aspects of the case to overwhelm the reader.

RESPONSES OF STEFAN R. UNDERHILL TO QUESTIONS FROM SENATOR SESSIONS

Question Ia. What are your opinions regarding judicial activism? What are the
principles that would guide you in statutory interpretation?

Answer a. I oppose judicial activism. The proper role of a judge is to decide each
case brought before him. This requires the judge to carefully apply the law to the
facts proven by the parties. Trial judges should not create law. Doing so not only
violates the separation of powers under our constitutional system, but also disrupts
the reasonable expectations of all who seek to conform their conduet to the require-
ments of law.

When interpreting a statute, I would faithfully follow controlling precedent of the
United States Su%reme Court and of the Second Circuit Court of Appeals. In the
absence of applicable authority, statutory interpretation is analogous to contract in-
terpretation. I would start with the plain language of the statute. If the statute
were clear on its face, no real interpretation would be needed. If the relevant lan-
guage of the statute were ambiguous, I would reason by analegy from decisions in-
volving similar language in other statutes and would, as a last resort, look to the
legislative history of the statute, much as one might look to parol evidence when
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interpreting an ambiguous contract clause. In this latter effort, I would also look
for persuasive decisions of other courts at both the appellate and trial level.

Question b. In a 1983 law review article, you argue that Congress does not have
the ability to limit the jurisdiction of federal courts, even though your paper cites
the Supreme Court case of Sheldon v. Sill for standing for the pro?osition that “hav-
ing a right to prescribe, Congress may withhold from any court of its creation juris-
diction of any of the enumerated controversies. Courts created by statute can have
no gdurisdiction but such as the statute confers.”

ditionally, your article states that “the language of Article IIT I.f:f)parently
grants Congress the power to create lower federal court that exercise only part of
their Constitutionally permissible power, and most certainly grants it power to limit
the Supreme Court’s appellate jurisdiction.”

(1) Given the strong weight of authority that you cite as supportinrﬁdthe propo-
sition that Congress could in fact limit federal court jurisdiction, how did you come
to the conclusion that Congress lacks the authorit;{,' to do so?

(2) Having stated that “the language of Article III apparently gives” Congress the
authority to enact such legislation, do you feel that in going beyond the words of
the Constitution to draw a contrary conclusion it is fair to criticize your article as
an “activist” work?

(3) Has your thinking on this topic changed since th:‘fublication of this article?

Answer b. I do not believe that the article I co-authored with Professor Brilmayer
argues that Congress does not have the power to limit the jurisdiction of federal
courts. To the contrary, as the second paragraph of this question itself s sts, the
article expressly acknowled%es Congress’ power in this area. See, e.g., 69 Va. L. Rev.
at 822 (“Congress undeniably enjoys at least some power under article HI to sha
both the overall jurisdiction of the inferior federal courts and the appellate jurisdic-
tion of the Supreme Court.”); id. at 824 (“Apparently, no constitutional case enjoys
an absolute right to be adjudicated in the lower federal courts because the Constitu-
tion would permit Congress to decline to establish such courts, nor must any par-
ticular case outside the Supreme Court’s original jurisdiction necessarily be heard
in that Court. Otherwise, the textual grant of congressional power in article III
would be reduced to a triviality * * *”); id, at 824 n.28 (“Federal courts, unlike state
courts, are courts of limited jurisdiction. An affirmative constitutional source of ju-
risdiction must be found before a federal court has jurisdiction over a cause of ac-
tion.”); id. at 849 (“Confress need not establish lower federal courts, vest them with
general jurisdiction, or leave the Supreme Court’s jurisdiction totally intact.”).

In addition, the article criticizes other scholars who have failed to account for this
power when writing about the subject. See, e.g., id. at 830 n.62 (“We need not argue,
as did Professor Eisenberg, that: ‘the jurisdiction of these courts is not a matter
solely within the discretion of Congress.’”); id. at 848 (“The most serious defect [in
other articles on this subject] is that they reduce the congressional role to triviality
and thus interpret the regulations and exceptions clause and the power to create
lower federal courts into absurdity.”).

The article does argue that a number of specifically identified bills introduced in
Congress in the early 1980's were unconstitutional attempts to use Congress’ power
over federal court jurisdiction. Id. at 822 (“We argue only that Congress cannot dis-
criminate against constitutional claims in drafting jurisdictional bills.”). Although
Congress enjoys power to restrict federal court jurisdiction, it cannot exercise that
power in an unconstitutional manner. This distinction is highlighted at the end of
the article where Professor Brilmayer and I suggest an alternative by which Con-
gress could restrict the jurisdiction of the federal courts to hear specific constitu-
tional claims without running afoul of the principle of equal access described in the
article. See id. at 848 (“Were it not for these igeneral grants [of federal question ju-
risdiction], it would arguably be é)ermissible or Congress to create a purely statu-
tory jurisdiction by affirmatively building it up, statute-by-statute, without discrimi-
nating against any constitutional claims at any step.”).

Given its repeated acknowledgment of Congressional power over federal court ju-
risdiction and given its complete reliance on established precedents of the United
States Supreme Court, I do not believe that the article can fairly be criticized as
an “activist work.” Rather than disputing Congress’ power to control federal court
jurisdiction, the article argues merely that certain specific bills exercising that
power would have been unconstitutional. The article even suggests a method by
which Congress could lawfully achieve the jurisdictional limitations sought by the
bills discussed. Accordingg, the article not only relies on but is also consistent with
the holding of Sheldon v. Sill.

My thinking on this topic has not changed since publication of this article. I re-
main comfortable with the analysis and application of the Supreme Court decisions
on which the article was based.
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Question 2. In your personal legal opinion, what is the most important Supreme
Court decision in the last thirty years? What is the worst Supreme Court decision
in the last thirty years? Please explain the rationale for your answers.

Answer 2. In may personal legaY opinion, the most important Supreme Court deci-
sion in the last thirty years was United States v. Nixon, 418 U.S. 683 (1974). There
is perhaps no more significant case in modern history on the subject of the separa-
tion of powers among the branches of ngemment. In that decision, issued at a time
of constitutional crisis, the Supreme Court recognized the need for each branch to
carry out its constitutional duty without interference from others. Of equal signifi-
cance, the Court confirmed that no person is above the law. Ope way to evaluate
the importance of a judicial decision is to imagine the effect if it had been decided
differentlfy. Had United States v. Nixon been decided differently by the Supreme
Court, I fear that it would have had a significant and negative impact on the future
of our system of government and on the separation of powers under the Constitu-
tion.

I do not feel qualified or comfortable identifying a Supreme Court case as the
worst decision in the last thirty years. I generally read Supreme Court cases to
learn what the law is and how it affects my clients and cases. When the Supreme
Court decides a case without providing needed guidance to lower courts, lawyers,
and parties, however, I believe that it has failed to fulfill a fundamental duty. This
happens most obviously when the Supreme Court Justices issue multiple opinions,
concurring and dissenting in part from the opinions of other Justices—whether or
not any of these opinions are thoughtful or “correct” on the merits, the overall result
is unfortunate.

One example of this type of fractured decision is Mobile v. Bolden, 446 U.S. 55
(1980). There was no majority opinion in Mobile v. Bolden. Justice Stewart’s plu-
rality opinion was joined in by Chief Justice Burger and by Justice Powell and
Rehnquist. Justice Blackmun concurred “in the result,” and Justice Stevens con-
curred “in the judgment.” Justice White dissented. Justices Brennan and Marshall
dissented in a separately published decision that is not even published with the
other opinions in the Supreme Court Reporter. Although I cannot say that the Mo-
bile v. Bolden decision or even any one of its many opinions is—on the merits—the
worst issued by the Supreme Court in the last thirty years, the disjointed opinions
issued by the Supreme Court are representative of what I like least about Supreme
Court decisions. In that case, the Supreme Court failed to render a decision that
lowtr‘eﬁ courts, lawyers and parties could reasonably be expected to understand and
to follow.

RESPONSES OF STEFAN R. UNDERHILL TO QUESTIONS FROM SENATOR SMITH

Question 1. Do you believe that an unborn child is a human being?

Question 2. Do you believe that the unborn child has a constitutional right to life
at any point before birth?

Answer 1 and 2. Should either of these questions come before me as a judge, I
have no personal beliefs that would flll'event me from analyzing the issues objec-
tively and rendering a fair decision. such a case, I would faithfully apply Su-
greme Court precedent on these issues, Present Supreme Court precedent, notably

lanned Parenthood v. Casey, 510 U.S. 833 (1992), holds that the state has an inter-
est in protecting the life of the fetus that may become a child. I would have no dif-
ficulty applying the Casey decision.

Question 3. Do you believe that the Partial-Birth Abortion Ban Act, which Con-
gress has passed twice but which has been vetoed twice by President Clinton, is con-
stitutional?

Answer 3. Like every federal statute, the Partial-Birth Abortion Ban Act would
enjoy a strong presumption of constitutionality. I have never read the Partial-Birth
Abortion Ban Act and am not familiar with tﬁe details of that legislation. For this
reason, and because it is possible that the Act might come before me if I were to
be confirmed as a District Judge, I am not able to answer this question in any great-
er detail without prejudging this issue,

Question 4. Do you believe that the Second Amendment to the Constitution of the
United States protects an individual’s right to keep and bear arms? If so, what are
the limits, if any, of that right?

Answer 4. On its face, the Second Amendment to the Constitution of the United
States appears to protect the right to keep and bear arms. Like other constitutional
rights, the rights granted by the Second Amendment are subject to some limitations.
In United States v. Miller, 307 U.8. 174 (1939}, for example, the Supreme Court
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held that an individual’s Second Amendment rights do not preclude some state reg-
ulation of activities involving firearms. I am not aware of the precise scope of the
limits on an individual's Second Amendment rights.

Question 5. Do you believe the death penalty is constitutional?

Answer 5. Yes, the United States Supreme Court, in Gregg v. Georgia, 428 US.
153 (1976), has clearly held that the death penalty is constitutional.

Question 6. Do you have any personal, moral, or religious qualms about enforcing
the death penalty as a United States District Judge?

Answer 6. No, I do not have any personal, moral, or religious qualms about en-
forcing the death penalty should I be confirmed as a District Judge.

uestion 7. If a U.S. District Judge concludes that a Supreme Court precedent
is flatly contrary to the Constitution, are there any circumstances under which the
Judge may refuse to apply that precedent to the case before him or her?

Answer 7. I cannot think of any circumstances in which a District Court Judge
could refuse to apply controlli upreme Court precedent, even if the Judge con-
cludes that such precedent is flatly contrary to the Constitution. The rule of law
would be undermined if a trial judge were free to ignore Supreme Court precedent
with which he disagreed.

Question 8. If you were a Supreme Court Justice, under what circumstances
would you vote to overrule 2 precedent of the Court?

Answer 8. Even if I were a Supreme Court Justice, I would vote to overrule a
precedent of the Court only under circumstances meeting the high threshold set by
the Supreme Court. In cases such as Agostini v. Felton, 521 U.S. 203 (1997), the
Supreme Court has held that it can overrule its own precedent involving constitu-
tional law only “where there has been a significant change in or subsequent develop-
ment of our constitutional law.” Principles of stare decisis argue for similarly de-
manding standards for overruling precedent involving non-constitutional questions.
Absent such compelling circamstances, even Supreme Court Justices should adhere
to prior Supreme Court precedent. :

RESPONSES OF T. JOHN WARD TO QUESTIONS FROM SENATOR SESSIONS

Question 1a. Mr. Ward, the following are a list of policy positions taken by the
ACLU. Given that you have been a member of this organization, do the positions
supported by the ACLU fairly reflect your views? Do you support or oppose these
positions? Please explain your position on these topics.

¢ The ACLU asserts that “in all circumstances, the death penalty is unconstitu-
tional under the Eighth Amendment.”

¢ The ACLU “opposes the criminal prohibition of drugs,” supports the legalization
of needle exchange programs, and opposes drug testing programs in schools.

« The ACLU “opposes parental consent and notification laws on the grounds that
they infringe upon minor’s constitutional rights and serve no useful purpose.”

s The ACLU believes that the “right to an abortion” is guaranteed not only by
a right to privacy, but also by the 14th Amendment’s guarantee of equal protection
and the Ist Amendment’s prohibitions on religious establishment.

Answer la, The various positions taken by the ACLU do not fairly reflect my per-
sonal views. While I am a member of the ACLU, I am not a member of its boards
or comuanittees, and am not involved in its policy or decision making. As with an
organization to which any of us belongs, the ACLU holds some positions with whi
1 agree, and some with which I disagree. However, because my personal beliefs and
opinions would not be relevant to my role as a U.S. District Court judge, I think
it would be inappropriate to express them here. Rather, I can assure the Committee
t}l}atl I firmly believe in a district judge’s limited role of applying, and not making,
the law.

I can also assure you that should these issues come before me as a district judge,
I would faithfully and without hesitation apply the relevant precedents where they
exist. Where there is no applicable precedent, I would analyze the legal questions
by examining the plain language of the statute at issue, the language of the Con-
stitution, and any cases on analogous and related legal issues.

Specifically, with respect to the four guestions you posed:

* The Supreme Court has clearly held that the death penalty is constitutional in
Gregg v. Georgia, 428 U.S. 153 (1976) and I would follow this ruling without hesi-
tation.

« The United States Supreme Court has characterized the right to abortion as
one part of a more general right of privacy or Fourteenth Amendment liberty. If con-
firmed, I would not expand the right to abortion beyond that granted by the Su-
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preme Court. I would not hesitate to impose limitations on this right as directed
by the U.S. Supreme Court or Fifth Circuit erecedent. In Planned Parenthood v.
Casey, 505 U.S. 833 (1992), and Mazurek v. Armstrong, U.S. , 117 8. Ct,
1§§5 (1997), the Court approved certain limitations being placed on the right of
abortion.

» Casey addressed the question of parental consent and parental notification. I
would follow that decision without hesitation.

¢ It is clear that the use and sale of drugs may be criminally prohibited. Should
a question of the constitutionality of needle exchange programs or school drug test-
ing programs come before me, I would presume the constitutionality of the statutes,
examine their plain language, and apply any relevant or analogous Supreme Court
or Fifth Circuit precedents, including Vernonia School District v. Acton, 515 U.S.
646 )(1995) (drug testing in schools held constitutional under the particular facts of
case).

Question b. Would you have difficulty in separating the policy positions you may
hold as g member of the ACLU from your duty to interpret the legitimacy of federal
statutes?

Answer b. The question seems to assume that my personal views are the same
as those advocated by the ACLU. That assumption is not correct. I assure you that
should I be confirmed, I would have no difficulty in separating any personal policy
views, or positions that I might have from my duty to interpret the legitimacy of
a federal statute.

Question ¢. Mr. Ward, you are also a member of People for the American Way,
an organization that waged a highly visible campaign against the impeachment of
President Clinton. As you may know, during the impeachment proceedings, the
President’s defense team offered the argument that his behavior should not be held
to the same standard of behavior that we expect out of federal judges. He offered
this defense, in part, to differentiate the perjury charge leveled against him from
the perjury charges that had previously resulted in the removal of Federal Judges.

0] at_is your opinion on the standard of behavior the Constitution requires
gf g‘ed;aral Judges? Under what circumstances is it appropriate to remove a Federal

udge?

(2) Do you agree with my concern, that in articulating a separate standard of re-
moval for Federal Judges, the President’s politically expedient argument under-
mines judicial independence and could reinvigorate attempts to remove judges on
the basis of their issuing unpopular decisions?

Answer cl. My wife is a member of People for the American Way and I am listed
as such because both our names appear on the checks she uses to send her contribu-
tion. I have not been actively involved in that organization. Moreover, I am not fully
familiar with the various defenses offered by the President.

Nonetheless, the constitutional standard for a judge’s behavior is set forth in Sec-
tion 4 of Article II. This standard is specific as to the offenses of treason and bribery
and general with respect to the phrases of high crimes and misdemeanors. Because
of this generality, the Senate, in its Advice and Consent role, should scrutinize the
candidate’s background and qualifications and be satisfied with a nominee’s integ-
rity as revealed by the strenuous investigation. Senator Phil Gramm and Senater
Kay Bailey Hutchison go the “extra mile” by having their own commitiee of lawyers
investigate and evaluate the nominee.

Answer ¢2. The plain language of Section 4 of Article II provides that the same
standard of conduct applies to both a federal judge and the President. I believe that
the duty of a judge is to follow the plain language of the Constitution, and I would
be concerned if the plain language olP the Constitution was not followed.

Question d. People for the American Way has taken an aggressive stance on a va-
riety of public policy issues. For example, your organization:

* Opposes School Voucher programs;

* Opposes a Constitutional Amendment to Prevent Flag Desecration;

¢ Opposes a ban on Partial Birth Abortions;

* Opposes Parental Consent laws, including the “Child Custody Protection Act”;

e Opposes efforts, like Proposition 209 in California, which seek to eliminate
state-sponsored racial preferences;

» Supports same-sex marriage “rights”.

(1) What are your positions on these issues? Is it fair to assume that you share
these views? Does your membership in this organization indicate a predisposition
to how you would rule on these controversial issues if brought before you?

(2) At what point do you believe school voucher programs pass Constitutional
muster? Are they always unconstitutional in your view?
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{3) In your opinion, dees the United States Constitution contain a “right” for
same-sex marriage? If so, on what authority do you base this proposition?

{4} Given PFAW's unflinching support for affirmative action pro s, do you
agree with the recent line of Supreme Court cases, such as Adaerand v. Pefo, that
hold these programs to strict scrutiny standard?

Answer d. While my name is on the membership roll because my name was on
the check drawn on our joint checking account, it would not be fair to assume that
1 agree or disagree with. the views of People for the American Way. My wife and
I have enjoyed almost 35 years of very happy marriage. We have many things in
common, but we also have different views on many issues. Those on the committee
wha are or have been married can appreciate that.

My membership in this organization does not indicate any predisposition as to
how I might rule, if T am confirmed, should any of these issues come before me. If
confirmed, I would not allow my personal view on any matter fo determine my rul-
ing. T am committed to applying the law consistent with the principles of stare deci-
sis, presumption of constitutionality, and construing statutory language according to
its plain meaning. I will faithfully follow all relevant United States Supreme Court
and Fifth Circuit precedent.

I can also assure you that should these issues come before me as a district judge,
I would faithfully and without hesitation apply the relevant precedents where they
exist. Where there is no applicable precedent, I would analyze the legal questions
by examining the plain language of the statute at issue, the language of the Con-
stitution, and any cases on analogous and related legal issues.

Specifically, with respect to the particular issues that you raised:

+ The Supreme Court in Adarand v. Peii, 515 U.8. 200 (1995}, set forth a three
point test to be applied to all affirmative action programs which establishes pref-
erences based upon race or national origin. Such programs must be held to a strict
scrutiny standard; a compelling governmental interest must be at stake; and the
program must be narrowly tailored. If confirmed, I would follow this decision with~
out hesitation.

» Should there be any amendment fo the Constitution, such as one preventing
flag desecration, a district judge would bave no discretion whether to enforee it. I¥
confirmed, I would enforce such an amendment as written,

¢ In Planned Parenthood v. Casey, 505 U.S. 833 (1992), the Supreme Court bal-
anced the right to abortion against the state’s interest in émtenti life by adopting
the undue burden analysis. Applying this standard, the Court held that requirin
a minor to obtain parental consent to an abortion was not an undue burden an
was constitutional I would faithfully follow this precedent. This same balancing ap-
proach would be the starting peint for an analysis of the constitutionality of a stat-
ute providing a ban on partial birth abortions.

s If confirmed, issues involving School Voucher Programs, the Child Custody Pro-
tection Act, and other issues the Supreme Court has not addressed, could come be-
fore me as a judge. I hold no personal view that would gerevent me from fairly decid-
ing such questions. Any statutor;(rj enactment would presumed to be constitu-
tional, be meagured by existing United States Supreme Court and Fifth Circuit
precedent, and be interpreted in accordance with the plan language of the statute.

o I am not aware of any provision of the United States Constitution that contains
a “right” to the same sex marriages.

Question 2a. In your personal legal q?pinian, what is the most important Supreme
Court decision in the last thirty years? What is the worst Supreme Court decision
the last thirty years? Please explain the rationale for your answers.

Answer 2a. As a practicing trial lawyer, the opinion in the case of Daubert v. Mer-
rill Dow Pharmaceuticals, 509 U.S. 579 (1993), has been of great importance. In
short, the court in Daubert put in place a mechanism for imiling the introduction
of scientific opinions into evidence In a jury trial. The presiding judge is the “gate-
keeper” who decides whether the particular scientific opinion is sufficiently sup-
ported in the scientific community to be received and considered by a jury. It pro-
vides a mechanism for keeping “junk science” from being placed before a jury. Prior
to Daubert, “junk science” opinions would often get before a jury and an opposing
garty’s only remedy was cross-examination. From my perspective as a trial lawyer,

cubert leveled the playing field in jury trials where opinion evidence is the norm.
Daubert has recently been extended to non-scientific opinions in the case of Kumbo
Tire Co. v, Carmichael, Uus, , 119 5.Ct 1167 (1989). The function of the
presiding judge will be even more important in performing this gatekeeper function
on opinion evidence.

One of the worst opinions in the last thirty &vears is the 1972 case of Furman v.
Georgia, 408 U.S. 238 {1972). Furman abolished the death penalty in 39 states.
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The reason that I believe that Furman was one of the worst decisions is succinetly
stated in Justice Powell’s dissent when he remarked “{lless measurable, but cer-

tainly of no less significance, is the shattering effect this collection of views has on
- the root principles of stare decisis, federaliam, judicial restraint, and—most impor-
tantly—separation of powers.”

Likewise, Justice Powell noted that the decision of the majority was plainly one
of great importance because of the number of state laws affected together with the
District of Columbia, Criminal Code of United States, and Uniform Code of Military
Justice. Justice Powell's dissent is over twenty-five pages in length and gave a de-
tailed and scholarly statement for his dissenting opinion.

RESPONSE OF T. JOHN WARD TO AN ADDITIONAL QUESTION FROM SENATOR BESSIONS

Question . Mr. Ward, in your previous set of written guestions, I asked for your
personal opinion in regard to certain controversial positions advocated by the ACLU,
an organization to which you belong. You failed to answer this question, stating that
your personal beliefs would not be relevant to your role as a U.S. District Court
Judge, and that as a result “it would be inappropriate to express them here”. Con-
sidering that you have been nominated for a position that requires the Senate to
“advise and consent”, I respectfully disagree with your assertion. For example, a
Federal District Judge will be required to hear cases involving ﬂleﬁ drugs, and,
as a result, I think it is appropriate to ask a prospective nominee about their per-
sonal epinion on such an issue, if only to assess to my satisfaction that a neminee
;:Qntains no inner biases that would prevent them from properly applying applicable
aw.

Having said this, I would like you to express your personal opinion with regard
to the fa%lawing positions advocated by the ACLU. Specifically, I would like to know
whether you agree or disagree with the positions ACLU has taken, and your
reasons for either supporting or opposing the following ACLU positions.

Answer 1. I understand and think it is appropriate for a Senator to ensure that
a judicial nominee holds no inner biases that would prevent him or her from prop-
erly applying applicable law, My answers to the specific questions are as follows:

{A) Do you believe the ACLU is correct when the ACLU asserts that “in all cir-
cumstances, the death penalty is unconstitutional under the Eighth Amendment™?
Do Nyeu support or oppose this position? Please explain your answers,

o, the ACLU is not correct if it asserts that “In all circumstances, the death pen-
alty is unconstitutional under the Eighth Amendment”. I do not suppert this %:ai-
tion. The reasen is that the Supreme Court has held in Grege v. Georgia, 428 U.S.
153 (1976), that the death penelty is not unconstitutional. Moreover, the Constitu-
tion makes explicit reference to capital punishment. I have no personal views or bi-
ases that would prevent me from imposing the death penalty in accordance with the
law, I will faithfully follow the judicial precedent of the Supreme Court.

{B) The ACLU “opposes the crunmaf inal prohibition of drugs”, supports the legaliza-
tion of needle exchange programs, and opposes drug testing programs in schools. Do
you agree or disagree with the ACLU’s position? Please explain your answers,

I do not support the ACLU’s position on any of these issues. The laws criminal-
izing drugs are valid and entitled to enforcement. I would enforce all criminal stat-
ues in accordance with the law. Drug testing in schools has been held constitutional
in the case of Vernonia School District v. Acton, 515 1.8, 646 (19958). I would faith-
fully follow this precedent and any applicable Fifth Circuit precedent. I am not
aware of any precedent dealing with a needle exchange program but, should this
issue come before me through a challenge to a statutory enactment, I would pre-
sume the constitutionality of the statute, examine its plain language, and apply any
relevant or ana}oﬁous S?Sl'eme Court or Fifth Circuit precedent. I have no personal
biases or views that would prevent me from enforcing the applicable law on these
issues.

{C) Do you believe the ACLU is correct when the ACLU “opposes parental consent
and notification laws on the grounds that they infringe upon minor’s constitutional
rights and serve no useful purpose.”? Do you support or oppose the ACLU’s position?
Please e:g)iain your answers.

The ACLU position is not correct if it “opposes parental consent and notification
laws on the ground that they infringe upon minor's constitutional rights and serve
no useful purpose” and 1 do not support this position. The Supreme Court has, in
Pianned Parenthood v. Casey, 505 U.8. 833 (1992), specifically ruled that the re-
gquirement of parental notification and consent was constitutional and an enforce-
able requirement for an abortion by a miner holding this was not an undue burden.
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I would faithfully follow this precedent. I hold no personal views or biases that
would Ig{l,'evem: me from upholding these limitations on minors seeking an abortion.

03) you believe the ACLU is correct when the ACLU asserts the “right to an
abortion” is guaranteed not only by a right to privacy, but also by the 14th Amend-
ment’s guarantee of equal protection and the 1st Amendment’s prohibitions on reli-
gious establishment? Do you support or oppose the ACLU’s position? Please explain
your answer.

The ACLU’s position is not correct if it asserts the “right to an abortion” is guar-
anteed by the 14th Amendment’s guarantee of equal protection and the 1st Amend-
ment’s prohibitions on religious establishment? I do not support the ACLU’s position
because it seeks to expand privacy rights beyond that recognized by the Supreme
Court in Planned Parenthood v. Casey, 505 U.S. 833 (1992). I will faithfully follow
this precedent. I have no personal biases or views that would prevent me from en-
forcing the applicable law on this issue.

RESPONSES OF T. JOHN WARD TO QUESTIONS FROM SENATOR SMITH

Question 1. Do you believe that an unborn child is a human being?

Answer 1. In Planned Parenthood v. Casey, 505 U.S. 833 (1992), the United States
Supreme Court recognized that the state had a legitimate interest in protecting an
unborn fetus at such time as it became viable. If confirmed, I would aﬁgly the rel-
evant judicial precedent, including Casey, to any questions concerning the rights of
the unborn.

Question 2. Do you believe that the unborn child has a constitutional right to life
at any point before birth?

Answer 2. In Casey, the U.S. Supreme Court addresses the protection of the un-
born. If confirmed, I would apply Casey together with other relevant precedent,.

Question 3. Do you believe that the Partial-Birth Abortion Ban Act, which Con-
gress has gassed twice but which has been vetoed twice by President Clinton, is con-
stitutional?

Answer 3. All statutes are presumed to be constitutional. If confirmed, I would
start with the presumption of constitutionality and examine it in accordance with
all relevant judicial precedent. I would look to the plain ge of the statute.
However, if confirmed, this is a question that could come before me and I do not
believe it would be appropriate to give my personal opinion.

Question 4. Do you believe that the Second Amendment to the Constitution of the
United States protects an individual’s right to keep and bear arms? If so, what are
the limits, if any, of that right?

Answer 4. If confirmed, I would look to the plain language of the Second Amend-
ment together with all relevant judicial precedent to decide any Second Amendment
issues.

Question 5. Do you believe that the death penalty is constitutional?

Answer 5. In Gregg v. Georgia, 428 U.S. 153 (1976), the Supreme Court ruled that
the death penalty was constitutional. If confirmed, I will follow that precedent and
all other relevant Supreme Court decisions without any question or hesitation.

Question 6. Do you have any personal, moral, or religious qualms about enforcing
the death penalty as a United States District Judge?
Answer 6. No, I do not.

Question 7. If a U.S. District Judge concludes that a Supreme Court precedent
is flatly contrary to the Constitution, are there any circumstances under which the
Judge may refuse to apply that precedent to the case before him or her?

Answer 7. None that I am aware of.

Question 8. If you were a Supreme Court Justice, under what circumstances
would you vote to overrule a precedent of the Court?

Answer 8. In tesgonding to certain questions, I have referred to Planned Parent-
hood v. Casey. In Casey, the United State Supreme Court listed some of the ques-
tions that the Supreme Court would ask in reaching a decision to abandon a prior
ruling. These include:

(all Efﬂliether the rule has proven to be intolerable simply in defying practical
workability.

(b) Whether the rule is subject to a kind of reliance that would lend a special
hardship to the consequences of overruling and add inequity to the cost of repudi-
ation.

(c) Whether related principles of law have so far developed as to have left the old
rule more than a remnant of abandoned doctrine.
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(d) Whether facts have so changed or come to be seen so differently as to have
robbed the old rule of significant application or justification.

Having reviewed those general principles, I find I am again standing on the side
of stare decisis. There is relevant judicial precedent for deciding when to abandon
previous rulings. The Court in Casey also recognized that “a different necessity
would make 1tself felt if a prior gudmal ruling should come to be seen so clearly
as error that its enforcement was for that very reason doomed.”

Resronse OF T. JOHN WARD TO A QUESTION FROM SENATOR HATCH

Question 1. Your file shows that you have litigated numerous complex civil cases.
I am sure that you are aware that the discovery provisions contained in Rules 26
through 37 of the Federal Rules of Civil Procedure may have avoided “trial by am-
bush,” but at an increasingly high cost. Indeed, the current rules may have resulted
in more of fights in cost and discovery burden than in legitimate resolutions of the
merits of cases. In your view, what can and should be done with current discovery
prac?tu:e to move the emphasis away from discovery fights toward dispute resolu-
tion?

Answer 1. In the Eastern District of Texas, the judges have put in place an ag-
gressive set of local rules im gosmg rigorous voluntary disclosure of documents and
identification of witnesses. The success of these rules in reducing the cost of litiga-
tion, in my opinion, depends upon the degree to which the United States District
Judge insists upon compliance with these local rules. If confirmed, I would insist
upon compliance with a resulting lowering of the cost of htxgatxon Additionally,
these rules make the courts more accessible to the average citizen.

In addition to using these voluntary disclosure requirements, I believe there are
other steps a United States District Judge can take:

{1) The judge should take a hands-on management of the cases through his or her
own efforts and the use of United States Magistrate Judges.

2) The judge should set the tone for appropriate behavior in all depositions, hear-
ings, and trials. A judge does this by treating all lawyers, parties, witnesses, and
Jurors with respect and recognition of their individual dignity, insisting upon c1v1hty

roceedings; listening carefully to all parties; and ruling fairly based solely
upon e applical le law and relevant facts.

(3) With the hands-on approach, the judge should require all parties to submit al-
ternative dispute resolution plans at a time before parties have exhausted all dis-
covery efforts, but at a time when parties can evaluate the case for settlement pur-

poses.



NOMINATIONS OF CHARLES R. WILSON (U.S.
CIRCUIT JUDGE); MARSHA J. PECHMAN,
CARLOS MURGUIA, ADALBERTO JOSE JOR-
DAN, AND WILLIAM HASKELL ALSUP (U.S.
DISTRICT JUDGES)

TUESDAY, JULY 13, 1999

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.
The committee met, pursuant to notice, at 2:19 p.m., in room
SD-628, Dirksen Senate Office Building, Hon. Orrin G. Hatch
(chairman of the committee) presiding.
Also present: Senators Sessions, Leahy, and Schumer.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S.
SENATOR FROM THE STATE OF UTAH

The CHAIRMAN. I apologize for being late, and I know we have
some Senators who are really pressure-packed, especially the Sen-
ator from Kansas.

Today we are holding hearings for five judicial nominees—one
circuit court nominee and four district court nominees.

Now, the hearing follows the committee’s approval of 10 nomi-
nees earlier this year. Together Senator Leahy and I have ensured
that this committee has taken a balanced and fair approach in ad-
ministering the committee’s role in performing its constitutional
duties of advise and consent.

It is our responsibility to see that the President’s nominees re-
ceive a fair hearing and that the Federal courts are adequately
staffed to perform their constitutional function. This committee has
been instrumental in the Senate’s confirmation of 311 of President
Clinton’s judicial nominees and over 200 other nominees. By con-
ducting thorough but expeditious reviews of nominees and by hold-
ing hearings, we should be able to keep the number of vacancies
from inhibiting the work of the Federal courts and other bodies. By
working together we can conduct a fair and evenhanded process for
evaluating and approving nominees, just as we have done in the
past.

We have two panels today. The first panel consists of the spon-
sors of the nominees who will give brief statements on behalf of
their nominees. The second panel will consist of the nominees
themselves.

79
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When Senator Leahy arrives, we will give him adequate time to
make any statement he would care to make, and I will be glad to
turn to him at that time.

If we can, the distinguished Senator from Kansas, Senator Reb-
erts, has to get to a markup, so I am going to turn to him first for
his nominee, and then we will go to the rest of the Senators who
are here.

Senator Roberts,

STATEMENT OF HON. PAT ROBERTS, A U.S. SENATOR FROM
THE STATE OF KANSAS

Senator ROBERTS. Mr. Chairman, thank vou very much for the
recognition, and I am both very pleased and privileged to speak on
behalf of Judge Carles Murguia and to recommend to the com-
mittee that he be approved as a U.S. district judge for Kansas.

As I welcome the judge, please allow me to acknowledge his fam-
ily. They are truly a Kansas and American success story. First of
all, we have Alfred and Amalia Murguia. That is Carlos’ mother
and father right behind me, and they are with us today. Alfred
worked for 37 years in a Kansas City steel plant to provide for his
family while Amalia stayed home to raise their seven children.

Joining Alfred and Amalia are three of Carlos’ six siblings. We
have Ramon, a graduate of the Harvard Law School, works in pri-
vate practice, and is involved with many Kansas City area civic or-
ganizations. I also welcome Janet, who now works at the White
House in Congressional Affairs.

Now, Mr. Chairman, in my office, we consider Janet as part of
the family. As a staff member for former——-

The CHAIRMAN. I do, too.

Senator ROBERTS. As a staff member for former Kansas Con-
gressman Jim Slattery, she was most helpful as we worked to-
gether on rural health care issues. Now, we have been on opposite
sides of the fence on several occasions in regards to issues, but with
;Ilanet we take the fence down, and she is, in fact, part of the fam-

y.

Also here today is Janet’s twin sister, Mary, who is a University
of Kansas law graduate who works at the Department of Justice
overseeing all of the State attorney generals. We are also joined by
Carlos’ wife, Ann Marie, who plays an important role in our crimi-
nal justice system as a probation and parole officer.

Unfortunately—or maybe fortunately—Carlos’ 2-year-old son is
not here. He sends his greetings. Wyatt, his brother, Alfred Jr., and
sisters Martha and Rosemary were simply not able to be with us.

Mr. Chairman, this whole family is respected and admired and
loved in the Kansas City area.

The CHAIRMAN. You forgot one. You have to stand up, too.

Mr. ALFRED MURGUIA JR. I showed up.

. Senator ROBERTS. He is like Elvis in reverse. He is in the build-

Mr. Chairman, this whole family, as I have indicated, is re-
spected and admired and loved in the Kansas City area. It was
clear the minute that Carlos’ nomination was sent to the Senate
that he has an immense number of friends, both Democrat and Re-
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publican, and so this nomination really transcends any kind of par-
tisan politics. I am honored to speak on his behalf.

Judge Murguia has worked as a State district court judge since
1990. He was nominated to fill a vacancy, but he has been re-elect-
ed twice. Since 1995 he has presided over 25 jury cases involving
civil and criminal and domestic relations. He has also worked in
the juvenile court and limited actions civil docket.

His judicial career began in 1985 as the Wyandotte County Dis-
trict Court small claims judge, a position he held for 5 years. Also,
in 1985, he was the judge pro tem assigned to child support, child
visitation, and protection from abuse, and traffic habitual violator
cases. In April of 1990, he was appointed to be the Wyandotte
County District Court’s first hearing officer.

Judge Murguia received his law degree from the University of
Kansas Law School about the same time as the senior Senator
from Kansas and his Bachelor of Science degree in journalism in
1979 from the University of Kansas.

During his third year of law school, he was honored with the
U.S. Law Week Award for improvement in regards to academics.
He has been active in his community, serving on many civic
boards: El Centro, Inc., the Greater Kansas City Scholarship Fund
Steering Committee, Leadership 2000, Partnership for Children,
the United Way of Wyandotte County, and the National Conference
of Christians and Jews.

In short, Mr. Chairman, Carlos Murguia is the type of individual
that we seek and need for judicial service. Our State, Kansas, is
proud of the judge and his family. I am confident that he will be
an outstanding Federal judge, and I thank the Chairman.

The CHAIRMAN. Thank you, Senator Roberts. We are happy to
have the Murguia family here. They clearly are a wonderful family,
and we are looking forward to having this hearing completed on
your behalf.

I have to go down through this list in seniority, at least I have
it, so we will turn—Senator Feinstein is not here. She is on the
committee. But we will turn to you, Senator Graham.

Senator BOXER. I do have a statement for her.

The CHAIRMAN. That will be fine.

Senator Graham, we will put you on next, then Senator Gorton,
then Senator Mack is here, then Senator Boxer, Senator Murray,
Senator Brownback.

Senator Graham.

STATEMENT OF HON. BOB GRAHAM, A U.S. SENATOR FROM
THE STATE OF FLORIDA

Senator GRAHAM. Mr. Chairman, thank you very much, and I ap-
preciate the opportunity to present two distinguished candidates
for the Federal judiciary, and I want to say how much I appreciate
the courtesy that you have extended for the several Florida nomi-
nees that have been before your committee in recent months.

It is a tremendous privilege to introduce Charles Wilson and
Adalberto Jordan for your consideration as the two newest Federal
judges from Florida. Mr. Wilson has been nominated to succeed the
retiring judge Joseph Hatchett in the Eleventh Circuit Court of Ap-
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peals. Mr. Jordan has been selected for an open judgeship in Flor-
ida’s Southern Judicial District.

Before I commence—and I would like to ask, Mr. Chairman, if
I could file my full statement.

The CHAIRMAN. Without objection, we will take all the state-
ments.

Senator GRAHAM. And I will, in deference to your busy schedule,
summarize it.

I want to thank my colleague and good friend, Senator Mack, for
his tireless efforts on behalf of Florida’s Federal judicial nominees.
He was unable to be here today but asked that a statement of——

The CHAIRMAN. He is right behind you.

Senator GRaHAM. Oh.

The CHAIRMAN. I think what we will do, we will have Senator
Mack right after you so that we can do each judge in a row.

Senator GRAaHAM. I had actually even more flattering statements
about Senator Mack, but he will have to read those in the state-
ment that will be submitted for the record.

Mr. Chairman, again, Senator Mack and I appreciate your atten-
tion to Florida’s needs in the midst of what has been described as
a Federal judicial crisis. But for the fact that this committee has
been so attentive when vacancies occurred, that crisis would be
even deeper. And I thank you for your commitment to addressing
these special challenges.

Charles Wilson and Bert Jordan are the latest in a long line of
outstanding judicial nominees who have been before this com-
mittee. During their long legal careers, they have demonstrated
mastery of the law, personal dedication to the betterment of the
legal community, and an abiding commitment to public service.
This combination of qualities has prepared them well for the serv-
ice that they will soon render with the consent of this commitiee
and the Senate on the Federal bench.

It is entirely appropriate that Charles Wilson succeed Judge
Hatchett as the appellate judge in the Eleventh Judicial Circuit.
Mr. Wilson’s legal career began at the distinguished jurist’s side
when he served as Judge Hatchett’s clerk in 1981. This was an
auspicious and telling beginning.

In the nearly 2 decades since then, Chuck Wilson has established
himself as one of Florida’s most respected members of the legal
community. He has practiced law from a variety of perspectives, in-
cluding 5 years of private practice and service as an assistant coun-
ty attorney in one of our largest counties, Hillshorough County. It
was my privilege in 1986 to appoint Mr. Wilson as a county judge
in Florida’s Thirteenth Judicial Circuit, which is based in Tampa.
By then Chuck Wilson’s legal acumen had attracted attention from
every corner of our legal community.

After 4 years as a county court judge, he was appointed U.S.
magistrate judge in the Middle District of Florida, and in 1994,
President Clinton nominated him and this committee approved him
for an opening at the U.S. Attorney position in the Middle District
of Florida. He has held that position since that time and has served
with great distinction. He has done so in a district which is under
unique pressures. It is a district which grew by 52 percent since
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1980. It is a district which has had an exploding caseload. Chuck
Wilson has met those challenges.

Mr. Chairman, I would like to enter into the record an editorial
on Mr. Wilson’s behalf from the Tampa Tribune entitled “The
Strong Case for Charles Wilson.” Endorsing his nomination, the
Tribune calls Mr. Wilson “a man of conviction whom we can trust
to act fairly and wisely.” I would ask that that be included.

The CHAIRMAN. Without objection, we will put it in the record.

[The article follows:]
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In 1994 then-U.S. Magistrate Charles Wilson left his judicial
robes behind to become U.S. attorney for the Middie District of
Florida. He never said, however, that he intended to stay the top
prosecutor for a large portion of the state forever.

Now Wilson is the presumptive nominee to become a judge on
the 11th Circuit Court of Appeals after the retirement of Chief
U.S. Circuit Judge Joseph Hatchett in May, Even amid
speculation that Wilson was promised a federal judicial post
when he took the job as U.S. attorney, we believe he is a worthy
successor to Hatchett and hope the bar association will give him
its highest recommendation.

As Tribune reporter Sarah Huntley reported last week, a judicial
watchdog group, the Alliance for Justice in Washington, D.C.,
says Wilson's name has been submitted to the American Bar
Association, which is likely to recommend his nomination to
President Clinton.

Significantly, Wilson once served as a law clerk for the man he
would replace. Hatchett, a Clearwater native, was the first black
lawyer appointed to the Florida Supreme Court and then the first
black to serve on the U.S, circuit court.

Wilson, 44, has a history of public service to Tampa and the state.
He was born in Pensacola but grew up here. He retumed to
Tampa after completing undergraduate and law school at the
University of Notre Dame.

He served as a Hillsborough County judge before becoming a
magistrate and took over an office in disarray when he became
U.S. attorney. His predecessor, Larry Colleton, stepped down
after a Justice Department probe determined he used poor
judgment, embarrassed his office and damaged morale in a series
of incidents that included grabbing a television reporter around -
the throat.
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Unlike Colleton, the low-key and deliberate Wilson keeps his
counsel. He has not always been as forthcoming answering
questions about his office as we would like, but he is known to be
a man of convictions whom we can trust to act fairly and wisely.

During his tenure as U.S. attorney, he has overseen mostly
successful prosecutions. He has brought health care fraud to the
forefront in Tampa and undertaken difficult prosecutions for
environmental crimes. He has investigated allegations of local
gg;/lenunem corruption and continued prosecutions of drug

ers.

Wilson has been criticized by letters on these pages for the
questionable actions of some of his prosecutors, but he does not
have the reputation of playing fast and loose with the law. As the
leader of one of the busiest and fastest-growing law enforcement
districts in the country, he defends his staff admirably.

If Wilson receives the lifetime appointment to the federal bench
he can live anywhere in Florida, Georgia or Alabama, the states
overseen by the 11th Circuit. We hope that he would choose to
stay in Tampa. His appointment would allow for the opening of a
branch circuit office here, bringing with it the opportunity for a
small number of jobs and the chance for appeals to be heard in
Tampa.

And we know of the perfect spot - the old federal courthouse. The
large, central courtroom on the first floor remains the most
beautiful in Tampa, and the bench could be enlarged to include a
panel of judges.

If there was ever a person both sides of the political spectrum
could support, we think he is Charles Wilson. We urge a quick
recommendation, nomination and Senate approval.

All content © 1998 The Tampa Tribune and may not be republished without
permission.
s
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Senator GRAHAM. Mr. Chairman, the theme of today’s hearing on
these two outstanding nominees could well be summed up as the
Federal prosecutors’ losses are the Federal courts’ gains. I am very
pleased to introduce Mr. Adalberto Jordan, who is currently serv-
ing as Assistant U.S. Attorney in Florida’s Southern Judicial Dis-
trict

Before commenting further on Mr. Jordan, I would like to intro-
duce first Mr. Wilson’s wife Belinda who accompanies him today.
And Mr. Jordan is accompanied by his mother Elena Ruiz, his
mother-in-law Flor Castillo, his wife Esther, who is a high school
teacher, and his two children, Diana, 9, and Elizabeth, 5.

The CHAIRMAN. We are sure happy to have all of you here. That
is great.

Senator GRAHAM. Bert Jordan has excelled as a member of the
South Florida community and in our State’s legal circles through-
out his life. That pattern of distinction was set early in his career
when he finished second in his class at the University of Miami
Law School.

In the years since then, he has distinguished himself as an attor-
ney in private practice with one of Florida’s most distinguished
firms, a member of the University of Miami Law School faculty,
and the chief of the Appellate Division of the U.S. Attorney’s Office.

But in evaluating Mr. Jordan’s intellectual fitness for a Federal
judgeship, we need only to loock across the street at the United
States Supreme Court. A year after graduating from law school,
Bert Jordan reached a goal that only a select few ever attain: a
clerkship in the United States Supreme Court. From 1988 to 1989,
he clerked for Justice Sandra Day O’Connor.

All of these accomplishments are even more impressive given
how Bert’s life began. Like many other residents of South Florida,
Mr. Jordan was born under Fidel Castro’s brutal rule in Cuba. He
fled to the United States at a young age. More than most, he un-
derstands the importance of liberty, justice, and equal treatment
under the law. He can be expected to put his unique perspective
to work for the people of the Southern Judicial District.

Mr. Chairman, I appreciate this opportunity to present these two
outstanding nominees, and I urge your favorable and expedited at-
tention,

Thank you.

[The prepared statement of Senator Graham follows:]

PREPARED STATEMENT OF SENATOR BOB GRAHAM

Mr. Chairman, it is a tremendous privilege to introduce Charles Wilson and
Adalberto Jordan for your consideration as the newest federal judges from Florida.
As you know, Mr. Wilson has been nominated to succeed retiring Judge Joseph
Hatchett in the 11th Circuit Court of Appeals.
D Mr, Jordan has been selected for an open judgeship in Florida’s Southern Judicial
istrict.

Before 1 begin, I want to thank my good friend and fellow Floridian Connie Mack
for his tireless efforts on behalf of Florida’s federal judicial nominees.

During our more than ten years of joint service, Senator Mack and I have worked
closely together to move judicial candidates through the Senate. Our bipartisanship
has paid dividends, and I commend Senator Mack for his focus and commitment to

ing vacancies in Florida’s federal courts.

Due to Senate floor responsibilities, Senator Mack could not be here today. But
he supports both of these nominations, and respectfully requests that his written
statement be included in the hearing record.
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As you know, Mr. Chairman, Florida is in the midst of a full-blown federal judi-
cial crisis. At the end of 1998, nearly 1700 criminal cases were pending in our
state’s fast-growing Middle Judicial District. More than 6200 civil cases had yet to
receive final disposition. Since 1991, filings in the Southern Judicial District have
increased by 30 percent.

But as distressing as these numbers are, they would be even worse had the mem-
bers of this committee not moved quickly to fill judicial vacancies in Florida’s federal
courts.

In the last three years alone, your sensitivity to Florida’s needs have led to the
confirmation of eight new federal judges:

Robert Hinkle and Stephan Mickle in the Northern District; Richard Lazzara in
the Middle District; Alan Gold, Don Middlebrooks, William Dimetroylayus, and Pa-
t?ia S;iltz in the Southern District; and Stanley Marcus to the 11th Circuit Court
of Appeals.

) I thank you for your commitment to addressing Florida’s special judicial chal-
enges.

Charles Wilson and Adalberto Jordan are the latest in this long line of out-
standing judicial nominees. During their long legal careers, they have demonstrated
mastery of the law, personal dedication to the betterment of Florida’s legal commu-
nity, and abiding commitments to public service. This combination of qualities has
prepared them well for service on the federal bench.

1t is entirely appropriate that Charles Wilson succeed Judge Hatchett as an ap-
pellate judge in the 11th Judicial Circuit. Mr. Wilson’s legal career started at the
distinguished jurist’s side in 1981, when he served as Judge Hatchett’s clerk. That
was an auspicious and telling beginning.

In the nearly two decades since then, Chuck Wilson has established himself as
one of the most respected members of Florida's legal community.

He has practiced law from a variety of persxectives, indudin%{f}ﬁe years in private
practice and service as an Assistant County Attorney in large Hillsborough County.

In December 1986, my last month as Florida’s Governor, I was honored to appoint
Mr. Wilson as a County Judge in Florida’s Thirteenth Judicial Circuit, which is
based in Tampa. By then, Chuck Wilson’s legal acumen had attracted attention
from every corner of our legal community.

Four years into Jugfe Wilson's service in County Court, he was appointed a U.S.
Magistrate Judge in Florida's large Middle Judicial District.

In 1994, based on my recommendation, President Clinton nominated him for the
open U.8. Attorney post in the Middle District. He has held that pesition since both
this committee and the full Senate approved his nomination. As the Middle Dis-
trict’s U.S. Attorney, Mr. Wilson has been the top federal prosecutor in one of the
fastest growing judicial districts in the nation.

Between 1980 and 1995, the Middle District, which stretches nearly 400 miles,
grew by 2.7 million new residents—a whopping 52 percent growth rate. The dis-
trict’s population is expected to increase by an additional 21 percent in the next 10
years. That explosive population growth is compounded by a heavy flow of tourists
and winter residents, pressures not present in many other parts of the nation.

Despite these obvious challenges, Chuck Wilson's service as U.S. Attorney has
been exemplary.

Mr. Chairman, I'd like to enter into the record an April 15, 1999 editorial from
the Tampa Tribune entitled “The Strong Case for Charles Wilson.”

In endorsing his nomination, the Tribune calls Mr. Wilson “a man of conviction
whom we can trust to act fairly and wisely.”

I think that every Floridian who has benefitted from his leadership would agree
with that statement—and with the belief that his outstanding service will continue
once he is confirmed as an appellate judge in the 11th Circuit.

Mr. Chairman, the theme of today’s hearing on these two outstanding nominees
could well be summed up in this way: federal prosecutors’ losses are federal courts’
gains.

I am also very pleased to introduce Mr. Adalberto Jordan, who is currently serv-
ing as an Assistant United States Attorney in Florida’s Southern Judicial District.
He has been nominated to succeed Federal District Judge Lenore Nesbitt, who has
elected to take senior status.

Bert Jordan has excelled as a member of the South Florida community and in our
state’s legal circles. That pattern of distinction was set early in his career, when he
finjshed second in his class at the University of Miami Law School.

In the years since then, he has distinguished himself as an attorney in private
practice, a member of the University of Miami Law School faculty, and the Chief
of the Appellate Division in the U.S. Attorney’s Office.
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But in evaluating Mr. Jordan’s intellectual fitness for a federal judgeship, we need
only to lock across the street to the United States Supreme Court.

A year after graduating from law school, Bert Jordan reached a goal that only
a select few ever attain: a U.S. Supreme Gourt clerkship. From 1988 to 1989, he
clerked for Justice Sandra Day O’Connor.

All of these accomplishments are even more impressive given how Bert Jordan’s
life began. Like many other residents of South Florida, Mr. Jordan was born under
Fidel Castro’s brutal rule in Cuba, He fled to the United States at a young age.

More than most, he understands, the supreme imXortance of liberty, justice, and
equal treatrient under the law, and can be expected to put his unique perspective
to work for the people of the Southern Judicial District.

Mr. Chairman, throughout their careers, Chuck Wilson and Bert Jordan have
been res; by their peers, recognized for their outstanding public service, and
praised for their skill and competence in the legal arena. I have no doubt that this
pa'i;‘tfarglgf distinction will continue once they are sworn in as federal judges.

you.

The CHAIRMAN. Thank you, Senator Graham.
Senator Mack, we will finish up with these two nominees, and
then we will turn to Senator Gorton.

STATEMENT OF HON. CONNIE MACK, A U.S. SENATOR FROM
THE STATE OF FLORIDA

Senator MACK. Thank you, Mr. Chairman and members of the
committee. First of all, again, I want to thank you for your respon-
siveness to the needs of the State of Florida, and I want to extend
my appreciation and thanks not only to members of the committee
but also to the staff as well. You have worked with us closely over
the years, and we greatly appreciate that.

The CHARMAN. Thank you.

Senator MACK. First, I would like to recommend Charles Wilson
for confirmation to the position of cireuit judge for the U.S. Court
of Appeals for the Eleventh Circuit. Mr. Wilson is a well-respected
attorney who has a varied and distinguished career in the Florida
legal community. He is hi%hly respected in the Middle District of
Florida where he is currently serving as the U.S. attorney.

Mr. Wilson’s legal career spans back to 1979. As a sole practi-
tioner, he represented clients in both the civil and criminal arena.
Mr. Wilson spent time on the other side of the bench as both a
county judge for the Thirteenth Judicial Circuit of Florida located
in Hillshorough County and as U.S. Magistrate Judge for the Mid-
dle District of Florida.

It is evident that a considerable amount of Mr. Wilson’s legal ca-
reer has been spent in the courtroom, and as a result of this exten-
sive experience, he is well prepared to handle the challenges of a
Federal Circuit Court Judge.

It is my belief that this nominee is one that the Senate can be
proud to confirm. I am confident that, if confirmed, Mr. Wilson will
bring to the appellate bench an outstanding background which will
serve to maintain the integrity of our legal system and provide jus-
tice for those who come before him.

Further, Mr. Chairman, I am also pleased to recommend Mr.
Adalberto Jose Jordan for confirmation to the position of U.S. Dis-
trict Judge for the Southern District of Florida. Following gradua-
tion from the University of Miami School of Law, Mr. Jordan
served as a law clerk to Judge Thomas Clark of the Eleventh Cir-
cuit Federal Court of Appeals. He then had the honor of clerking
for Supreme Court Justice Sandra Day O’Connor.
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After completing these two judicial clerkships, Mr. Jordan began
a distinguished career in the Miami legal community in the litiga-
tion department at the law firm of Steel, Hector & Davis. The sub-
ject matter of his litigation practice was extremely varied, ranging
from First Amendment issues to civil rights claims. Mr. Jordan was
named as a partner to this prominent firm before leaving in 1994,
and since 1994 Mr. Jordan has served as an Asgistant U.S. Attor-
ney for the Appellate Division in the Southern District of Florida.
Mr. Jordan was appointed chief of the Appellate Division in 1998,
and he currently oversees the appeals process of all civil and crimi-
nal matters for the U.S. Attome)?: Office.

During his esteemed career, Mr. Jordan has written over 125 ap-
pellate briefs at the State and Federal level and has presented over
35 appellate arguments.

I have examined Mr. Jordan’s qualifications and find him to be
a highly qualified nominee. As a result of his vast and complex ex-
perience, I believe he is well prepared to handle the many chal-
lenges of a Federal District Court Judge.

Mr. Chairman, these two nominees are both excellent candidates
with exemplary credentials. I urge the committee’s and the Sen-
ate’s swift confirmation of both Mr. Wilson and Mr. Jordan, and 1
thank you again.

Please enter my full statement into the record.

[The prepared statement of Senator Mack follows:]

PREPARED STATEMENT OF SENATOR CONNIE MACK

Mr. Chairman and members of the committee, I am delighted to be here today
to recommend two judicial nominees for confirmation and to thank you for your re-
sponsiveness to the needs of Florida’s judiciary.

First, I would like to recommend Charles Wilson for confirmation to the position
of Circuit Judge for the United States Court of Appeals for the Eleventh Circuit.

Mr. Wilson is a well-respected attorney who has a varied and distinguished career
in the Florida legal community. He is highly respected in the Middle District of
Florida where he is currently servi.ngbas the United States Attorney.

Mr. Wilson’s legal career spans back to 1979. As a sole practitioner, he rep-
resented clients in both the civil and criminal arena. Mr. Wilson spent time on the
other side of the bench, as both a County Judge for the Thirteenth Judicial Circuit
of Florida located in Hillsborough County and as a United States Magistrate Judge
for the Middle District of Florida.

It is evident that a considerable amount of Mr. Wilson'’s legal career has been
spent in the courtroom, and as a result of this extensive experience he is well-pre-
pared to handle the challenges of a Federal Circuit Court Judge.

In addition to his career achievements, Mr. Wilson has taken time out of his busy
schedule to give back to the legal community by serving as the President of
Hillsborough County Bar Association, Young Lawyers Division, and as President of
the Ferguson-White Inn of American Inns of Court, which is a group of judges, at-
torneys, law professors, and law students who meet once a month to hold programs
and discussions on matters of ethics, skills and professionalism. Further, Mr. Wilson
served as a member of the Civil Justice Reform Act Group for the United States
District Court for the Middle District of Florida. This advisory group assessed the
handling of civil cases in federal court and made recommendations for the improve-
ment of the system.

It is my belief that this nominee is one that the Senate can be proud to confirm.
I am confident that, if confirmed, Mr. Wilson will bring to the appellate bench an
outstanding background which will serve to maintain the integrity of our legal sys-
tem and provide justice for those who come before him.

Further, Mr. Chairman, I am also pleased to recommend Adalberto Jose Jordan
for confirmation to the position of United States District Judge for the Southern
District of Florida.

Following graduation from the University of Miami School of Law, Mr. Jordan
served as a law clerk to Judge Thomas Clark of the Eleventh Circuit Federal Court
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of Appeals. He then had the honor of clerkin(g for Supreme Court Justice Sandra
Day O’Connor. After completing these two judicial clerkshiﬁs, Mr. Jordan began a
distinguished career in the Miami legal community in the litigation department at
the law firm of Steel Hector and Davis, The subject matter of his litigation practice
was extremely varied—ranging from First Amendment issues to civil rights claims.
Mr. Jordan was named as a partner in this prominent firm before leaving in 1994.

Since 1994, Mr. Jordan has served as an Assistant U.S. Attorney for the Appellate
Division in the Southern District of Florida, Mr. Jordan was appointed Chief of the
Appellate Division in 1998 and he currently oversees the appeals process of all civil
and criminal matters for the U.S. Attorney’s office.

During his esteemed career, Mr. Jordan has written over 125 appellate briefs at
the state and federal level and has presented over 35 appellate arguments.

Aside from the success he has enjoyed as a litigator and as an appellate attorney,
Mr. Jordan has also served the community in several capacities. For example, he
has taught a cafital punishment seminar as an ad{:{xrnct professor at the University
of Miami School of Law since 1920. In addition, Mr. Jordan has received service
awards for his pro bono representation of abused and neglected children in state pa-
rental rights termination proceedings.

1 bave examined Mr. Jordan's qualifications and find him to be a highly qualified
nominee. As a result of his vast and conrlplex experience, I believe he is well-pre-
pared to handle the many challenges of a Federal District Court Judge.

Mr. Chairman, these twe nominees are both excellent candidates with exemplary
credentials. I urge the committee’s and the Senate’s swift confirmation of both Mr.
Wilson and Mr. Jordan. Thank you.

The CHAIRMAN. Well, thank you, both of you Florida Senators.
That is high praise indeed for these two fine nominees. We look for-
ward to having them testify in just a few minutes, but we will be
happy to release you so that you can go about your business. We
know you are both busy.

Let’s turn to the ranking member who would care to make a
statement at this point.

Senator LEAHY. Mr. Chairman, I just want to thank you for hold-
ing this hearing. I know that another member of the committee
was going to be here and was otherwise detained and that you
filled in for him and I appreciate that. As you know, I have ex-
pressed some concern about where the schedule is. I was glad to
gee age were able to get some judges confirmed just before the

reak.

I will put my full statement in the record in the interest of time.
I do know we are going to be hearing from the two Senators from
Washington State regarding Marsha Pechman. A friend of hers,
Sanford Kinzer, used to be my chief of staff and started out work-
ing with me on this committee. He contacted me in Vermont over
the weekend once again, as he has some other times, saying very
nice things about her.

[The prepared statement of Senator Leahy follows:]

PREPARED STATEMENT OF SENATOR PATRICK LEAHY

This afternoon the Judiciary Committee holds only its second confirmation hear-
ing for judicial nominees this year. It is now the middle of July, with only 11 more
weeks in which the Senate is scheduled to be in session this year. We have 37 nomi-
nees pending before the Committee with more coming from the President. I am
gratified to have the five nominees participating in today’s hearing, for this oppor-
tunity to move their nominations forward, but I am concerned that, at this pace,
many highly qualified nominees will be left behind again this year.

By July 13 last year, the Committee had held eight judicial confirmation hearings
and the Senate had confirmed 33 judges. By July 13 in 1992 (President Bush's
fourth year with a Democratic Senate), the Committee had held 10 hearings and
the Senate had confirmed 37 judges. By July 13 in 1987 (President Reagan’s third
i\;ear in his second term with a Democratic Senate), the Committee had held seven

earings and the Senate had confirmed 13 judges. The Committee hearing schedule
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is behind even the pace of 1996, when the Senate confirmed a record low of only
17 judges all year and no judges for the Courts of Appeals. To date, the Senate this
year has co ed only seven judges.

Last year around the All Star break in the Major League baseball season I began
comparing the Senate’s judicial confirmation pace with that of Mark McGwire,
Sammy Sosa and other home run hitters. This year we are not even in the same
ballpark. Seven confirmations in seven months in nothing to joke about.

ore than a year ago, Chief Justice William Rehnquist warned that “vacancies
cannot remain at such high levels indefinitely without eroding the quality of justice
that traditionally has been associated with the federal judiciary.” The New York
Times reported recently how the crushing workload in the federal appellate courts
has led to what it calls a “two-tier system” for appeals, skipping oral arguments in
more and more cases.

Law clerks and attorney staff are being used more and more extensively in the
determination of cases as backk:isegmw. Bureaucratic imperatives seem to be re-
placing the judicial deliberation ed for the fair administration of justice. These
are not the ways to continue the hx;fh quality of decision making for which our fed-
eral courts are admired or to engender confidence in our justice system.

When the President and the Chief Justice spoke out, the Senate briefly got about
its business of considering judicial nominations last year. Unfortunately, the Senate
is back to a pace of confirming a judge a month. That is not acceptable, it does not
serve the interests of justice and it does not fulfill our constitutional responsibilities.
For the last several years I have been urging the Judiciary Committee and the Sen-
ate to proceed to consider and confirm judicial nominees more promptly and without
the months of delaé that now accompany so many nominations.

In spite of our efforts last year in the aftermath of strong criticism from the Chief
Justice of the United States, the vacancies facing the federal judiciary are, again,
approximately 70 and the vacancies gap is, again, moving in the wrong direction.

e have more federal judicial vacancies ing longer and affecting more people.

Chairman Hatch reminded us earlier this year that what is important is “the ac-
tual performance of our responsibility to examine and take action on the gua]iﬁed
judicial nominees sent to us by the administration” and that the Senate’s “primary
interest must be what is best for the country and the Judicial Branch.”

During Republican control of the Senate, it has taken two-year periods for the
Senate to match the one-year total of 101 judges confirmed in 1994, when we were
on course to end the vacancies gap.

What progress we started making last year has been lost and the Senate is again
failing even to keep up with normal attrition. Far from closing the vacancies gap,
the number of current vacancies has grown from 50, when Congress recessed last

ear, to almost 70. Judicial vacancies now stand at 8 percent of the federal judiciary
{69/843). If one considers the 69 additional judges recommended by the Judicial
Conference, the vacancies rate would be above 15 percent.

Nominees like Judge Richard Paez, Justice Ronnie L. White and Timothy Dyk de-
serve to be treated with dignity and dispatch——not delayed for two and three years,
We are seeing outstanding nominees nitpicked and delayed to thi,ai:oint that good
women and men are being deterred from seeking service as federal judges. Nomi-
nees practicing law see their work put on hold while they await the outcome of their
nominations. Their families cannot plan. All of this despite the fact that, by all ob-
{;e;:etive accounts and studies, the judges that President Clinton has appointed have

n a moderate group, rendering moderate decisions, and certainly including far
fewer ideologies than were nominated during the Reagan Administration.

Qur independent federal judiciary sets us apart from virtually all others in the
world. Every nation that in this century has moved toward democracy has sent ob-
servers to the United States in their efforts to emulate our judiciary. Those fostering
this slowdown of the confirmation process and other attacks on the judici: are
risking harm to institutions that protect our personal freedoms and independence.

The Senate should get about the business of voting on the confirmation of the
scores of judicial nominations that have been delayed with justification for too long.
We must redouble our efforts to work with the sident to end the longstanding
vacancies that plague the federal courts and disadvantage all Americans. That is
our constitutional responsibility.

I look forward to the Committee completing its consideration of the nominations
included in today’s hearing for vacancies in California, Florida, Kansas and Wash-
ington and the vacancy on the Eleventh Circuit. I thank the Senators who have
come to introduce them to the Committee and invite them to monitor closely our
committee’s consideration of these fine nominees.

The CHAIRMAN. Thank you, Senator.
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Sorry other Senators have had to wait. Senator Gorton, we will
turn te you.

STATEMENT OF HON. SLADE GORTON, A U.S. SENATOR FROM
THE STATE OF WASHINGTON

Senator GORTON. Mr. Chairman, Senators Leahy and Schumer,
Senator Murray and I appear here today in total harmony in rec-
ommending to you the confirmation of Marsha Pechman to be U.S,
District Court Judge for the Western District of Washington. Sen-
ator Murray and 1 jointly appointed a search committee, inter-
viewed the candidates submitted to us by that search committee,
and are united on the recommendation of Judge Pechman to this
committee and to the Senate as a whole,

Perhaps I can be excused for saying that Judge Pechman’s quali-
fications are marked particularly by a brief 3-menth stint she spent
as a law intern in the office of the attorney general of the State
of Washington while I held that office. But her overwhelming quali-
fications come from more than 11 years of service as a trial court
judge on the Superior Court of the State of Washington for King
County, the trial court of general jurisdiction in our State.

She spent time as a prosecuting atterney in the criminal courts.
She spent time in the practice of law frequently in the civil courts.
She has tried both kinds of cases as superior court judge and is
highly esteemed not only among her judicial colleagues but in the
bar generally in the State of Washington. In other words, she
comes to you out of a relatively large court with a large number
of judges, with a noted enough career so that she appeared before
both our search committee and the two Senators from the State as
someone highly qualified not only by experience and education but
by temperament for a position on the U.S. district court.

I am particularly gratified that we, Senator Murray and I, were
able to reach across any kind of partisan lines with the assent of
the President and his officers to make a recommendation of this
absolutely first-rate potential judge. And I would now introduce her
and her husband, \E(i)lliam Fitzharris, a practicing lawyer in Se-
gtﬂ%d and their two daughters, Colleen and Ellen, on Colleen’s

irthday.

The CHAIRMAN. We are happy to have you here. Happy to have
you all here.

Senator GORTON, With that, I yield to Senator Murray.

The CHAIRMAN. Senator Murray.

STATEMENT OF HON. PATTY MURRAY, A U.S. SENATOR FROM
THE STATE OF WASHINGTON

Senator MugrraY. Thank you, Mr. Chairman. I appreciate your
having this hearing today, and I really appreciate the committee
moving ahead with these critical nominations and, of course, I par-
ti(gxlarly applaud your decision to hear Judge Marsha Pechman
today.

Senator Gorton just introduced the judge along with her family.
I would like to note that they did take the “red eye” to get here,
so we know how important this is to them and especially appre-
cigte' them being here. We know how difficult that overnig{xt plane
ride is.
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Colleen’s birthday is today. It is her 14th birthday. And Ellen,
who is also known as “Ellen the Hammer Fitzharris” on her Little
League baseball team, is here too. We are delighted you both are
here with your father to support your mother.

The CHAIRMAN. “Ellen the Hammer™?

Senator MURRAY. “Ellen the Hammer.”

The CHAIRMAN. That is pretty good. [Laughter.]

I wonder if you are playing soccer, too.

Senator MURRAY, Women do well at baseball as well as soccer,
80 we are going to be watching her.

Mr, Chairman, Judge Pechman was one of three individuals rec-
ommended for this seat by a bipartisan judicial merit selection
committee that, as Senator Gorton mentioned, we convened last
year. The 12 members of the committee chose Judge Pechman and
two others after an exhaustive search and interview process.

Senator Gorton and I agreed to recommend Judge Pechman to
President Clinton to replace Judge William Dwyer, who is ill with
Parkinson’s disease, on the Federal District Court for Western
Washington. I know that both of us hope this committee can move
expeditiously to confirm Judge Pechman so that Judge Dwyer will
be free to retire and spend time with his family.

Judge Pechman has been a trial judge for tﬂe last 11 years. She
has heard cases ranging from speeding tickets to first-degree mur-
der, from small claims to complex litigation. She has spent a con-
siderable amount of time working to improve our State court sys-
tem. She led the way in revamping the manner in which judicial
calendars are set to give judges more control over their schedules
and introduced a new method of jury selection which cut the time
necessary for jury selection in half.

In addition, Judge Pechman began a unified Family Court
Project to streamline the process and ensure that the judge who
hears each case knows of and can rule on other cases involving
that family, including restraining orders, at-risk youth petitions,
dissolution orders, dependency petitions, and truancy cases.

This change has resulted in a family receiving comprehensive at-
tention from the judicial system and in a judge havin% a full pic-
ture of the family’s case. Such innovation is truly a hallmark of
Judge Pechman.

The judge has also helped create better lawyers by teaching eth-
ics and trial skills at the University of Puget Sound Law School.
In fact, she was the director of the Clinical Trial Program at the
law school. In addition, she has been teaching other judges on var-
ious subjects since 1988.

Mr. Chairman, one of the things Judge Pechman is most proud
of is that she is a breast cancer survivor. As a survivor, she had
been a peer mentor for other women who have suffered from this
traumatic disease. Judge Pechman, through her commitment to her
family, her excellence in her work, and her involvement in her com-
munity, has been a shining example for many breast cancer vic-
tims.

Mr. Chairman, I strongly support the confirmation of Judge
Pechman. She will be an outstanding addition to the Federal
bench, and I urge the committee to send her to the floor where 1
hope she will be confirmed as soon as possible.
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Thank you.

The CHARMAN. Thank you, Senator.

Judge Pechman, you are well represented by these two Senators.
We are glad to have them with us and glad to have their solid rec-
ommendations for you.

Senator Boxer, we will turn to you now.

STATEMENT OF HON. BARBARA BOXER, A U.S. SENATOR FROM
THE STATE OF CALIFORNIA

Senator BoxgR. Thank you so much, Mr. Chairman. I would ask
unanimous—sorry?

The CHAIRMAN. We will put Senator Feinstein’s full statement in
the record.

Senator BOXER. Yes, | was going to ask unanimous consent to in-
clude Senator Feinstein’s full statement in the record, as well as
my own.

The CHAIRMAN. Without objection.

Senator BOXER. And in the interest of time, I will do my best to
be very brief. But I want to convey to you my thanks for holding
this hearing. You have always been gracious. Your staff has always
been gracious to us. You are very straightforward with us, and I
think you will find this nominee to be very confirmable.

At this time I would ask William Alsup to stand up, as well as
his wife Susan. We welcome them here today.

The CHAIRMAN. Happy to have you here.

Senator BOXER. I want to tell you that Mr. Alsup’s background
and qualifications are impeccable. He graduated with honors from
Mississippi State University. In 1971, he received a joint law and
master of public policy degree from Harvard and the Kennedy
School of Government. After graduation, he clerked for U.S. Su-
preme Court Justice William Douglas and then moved on to private
practice.

In 1972 to 1973, he worked at the Jackson, Mississippi, law firm
of Pyles & Tucker, and then Mr. Alsup’s wife Susan, who you just
met, a native Californian, convinced him to move west, for which
we are eternally grateful because he has been a stellar member of
the California legal community and the community at large.

He has practiced at the law firm of Morrison & Foerster, one of
the Nation’s most preeminent law firms. He started as an asso-
ciate, became a partner in 1977. He did interrupt his practice for
2 years to accept a position as an assistant to Solicitor General
Wade McCree, and he had the privilege then of arguing six cases
before the Supreme Court.

At Morrison & Foerster, Mr. Alsup’s focus has been complex civil
litigation with extensive experience in Federal court at both the
district and appellate level. Moreover, he has been listed in all edi-
tions of “Best Lawyers in America” in the category of business liti-
gation. He is so highly regarded for his intellect, legal abilities, and
skills that he was called upon by the U.S. Department of Justice
on two separate occasions to assist with antitrust investigations.

Mr. Chairman, in winding up, let me quickly tell you his list of
honors and awards. Appointed by the chief judge for Northern Cali-
fornia District as the first Chair of the Advisory Committee on Pro-
fessional Conduct, he was asked by the current chief judge to con-
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tribute to a local rule governing disciplinary procedures for profes-
sional misconduct. And in 1997, he was rated exceptionally well
qualified by the Board of Governors of the California Women Law-
ygs in an evaluation for the Federal bench. And there are many
others.

So I will close by saying that Mr. Alsup has a stellar record and
reputation throughout the legal community and broad support
which we have outlined in both of our statements from the legal
community, and I hope that the committee will agree with us, with
Senator Feinstein and myself. We are very proud to bring you this
nominee, and we hope that he will be confirmed soon.

Thank you, Mr. Chairman. Thank you, Mr. Schumer, for joining.

The CHAIRMAN, Well, thank you, Senator, and I think it is a good
thing that you and Senator Feinstein are so strongly behind him.
We hear very good things about your nominee, and we appreciate
having you here today.

Senator Boxer. Thank you.

. [T]he prepared statements of Senators Boxer and Feinstein fol-
ow:

PREPARED STATEMENT OF SENATOR BARBARA BOXER

Thank you Mr. Chairman. I am delighted to be here today to introduce William
Alsup to the Committee. Mr. Alsup is eminently qualified and I am hopeful he will
receive the support and approval of this Committee,

Before I share with you Mr. Alsup’s background and qualifications, let me first
acknowledge his wife Suzan Caldwell Alsup who is here with him today.

Mr. Alsup’s background and ltj;ua!Lifms;n‘.ions are impeccable. He graduated, with
honors, from Mississi% i State University in 1967, and in 1971 he received a joint
law and Master of Public Policy degree from Harvard Law School and the Kennedy
School of Government. After graduation, Mr. Alsup clerked for United States Su-
preme Court Justice William O. Douglas and then moved to g}x'ivate practice,

From 1972 to 1973 Mr. Alsup worked at the Jackson, Mississippi law firm of
Pyles & Tucker. In 1873 Mr. Alsup’s wife Suzan, a pative éalifomian, convinced her
husband to move to California from his native Mississippi. And we in California are
verg fortunate that Suzan Alsup was able to get her husband to move west because
he has been a’tremendous asset to the California legal community.

Since leaving Mississippi, Mr. Alsup has practiced at the law firm of Morrison &
Foerster-—one of the nation’s most preeminent law firms. Mr. Alsup started as an
associate in 1973, and became a partner in 1977. Mr. Alsup did interrupt his prac-
tice during the years 1978 to 1980 in order to accept a position as an Assistant to
Solicitor General Wade McCree. As an assistant to Mr. McCree, Mr. Alsup had the
privilege of arguing six cases before the Supreme Court.

At Morrison & Foerster, Mr. Alsup’s focus has been complex civil litigation. As
such, he has had extensive experience in the federal courts, at both the district and
appellate court level. Moreover, Bill Aisug has been listed in all editions of The Best
Lawyers in America in the category of business litigation. In fact, he is so highly
regarded for his intellect, legal abilities, litigation skills and specialized knowledge,
that he was called upon by the United States Department of Justice, on two sepa-
rate occasions, to assist with antitrust investigations.

Bill Alsup also has an impressive list of honors and awards to his credit. Let me
share a few of those honors and awards with the Committee: he was appointed by
the Chief Judge for the Northern District of California as the first chair of the Advi-
sory Committee on Professional Conduct for the United States District Court for the
Northern District of California, and he was asked by the current Chief Judge to con-
tribute to a local rule governing disciplinary procedures for professional misconduct,
in 1997 he was rated “exceptionally well qualified” by the Board of Governors of the
California Women Lawyers in an evaluation for the federal bench, he was asked by
the court to serve as a pro tem judge in the Superior Court for Santa Clara County,
and he was selected as Chair of the nationwide Litigation Department of Morrison
& Foerster for the years 1985 through 1988.

Mr. Chairman and members of the Committee, I will close by saying that Mr.
Alsup has a stellar record and reputation throughout the legal community and he
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has received broad support for his nomination to the federal bench. He has long-
standing and significant community involvement, including pro bono work with his
law firm. I hope the Committee will agree that Mr. Als:g is deserving of its support
and vote to send Mr. Alsup’s nomination to the floor in short order.

PREPARED STATEMENT OF SENATOR DIANNE FEINSTEIN

Mr. Chairman, I am pleased to introduce William Alsup to the Committee. Mr.
Alsup is a nominee to the U.S. Distriet Court for the Northern District of California.

Mr. Alsup has had a remarkable academic and leiaé career, He has extensive ex-
perience as a civil litigator, is renowned as one of the nation’s finest trial lawyers,
and has devoted considerable energy to both the Justice Department and the Amer-
ican Bar Association.

Mr. Alsup graduated cum laude from Harvard Law School, and upon graduation
worked as a law clerk for Supreme Court Justice William O. Douglas. In 1973, he
began work as an associate at Morrison & Foerster LLP, and quickly became a part-
ner. He became regarded as an expert on complex commercial litigation, and was
selected as one of the top 1 percent of all business litigators in the United States.

His 17 year tenure with this firm was twice interrupted for special assignments
within the Department of Justice. From 1978 to 1980, Mr. Alsup was the Assistant
to the Solicitor General, where he handled criminal cases and worked to uphold
Federal criminal convictions on appeal. In 1998, he accepted the assignment as chief
trial counsel for the Antitrust Division of the Department of Justice in the govern-
ment's suit to enjoin a major industry merger.

In addition, Mr. Alsup has been very active with legal associations. From 1995
to 1997, he was a member of the Amicus Brief Committee which reports to the ABA.
In 1995, he was appointed by Chief Judge Henderson of the Northern District of
California to chair the Committee on Professional Conduct, and most recently has
worked with Judge Marilyn Patel, Chief Judge of the Northern District of Cali-
fornia, to create new rules to reduce professional misconduct.

He has expressed his sggport for the death penalty, and his willingness to follow
the Supreme Court’s precedent on this issue,

QOutside of his professional duties, Mr. Alsup has undertaken pre-bono work to
protect California’s wilderness. He helped to found the Yosemite Restoration Trust,
and is on the board of several other environmental conservation groups. He led the
fight to A?rotect Bodie, a State Historic Park, from proposed mining operations.

Mr. Alsup has received a flood of endorsements from his peers in the legal com-
munity. A. Wallace Tashima, District Judge for the Central District of California,
describes Alsup as “able, tempermentally suited to the bench, dedicated to the cause
of justice, and a man of the highest integrity.” Harvard Law Professor Philip B.
Heymann, who knew Alsup from Harvard Law School and from working with him
in the Department of Justice said he is “wonderfully honorable * * * I cannot think
of a person you would be ‘frouder to see on the federal bench.” And Steven M.
Schatz, a lawyer whe argued against Alsup on several occasions says that Alsup has
“a strong sense of right and wrong * * * he has developed a broad understanding
of criminal law matters as well as societal implications underlying a broad range
of issues arising in the federal courts.”

The American Bar Association’s Judicial Nominations Committee has determined
that he is “well qualified” for the position of District Judge.

1 am pleased to introduce William Alsup to the Committee today and strongly
urge his prompt consideration and confirmation.

The CHAIRMAN. Senator Brownback, you are clean-up batter.

STATEMENT OF HON. SAM BROWNBACK, A U.S. SENATOR
FROM THE STATE OF KANSAS

Senator BROWNBACK. It looks like it, and I guess I am the only
thing that stands between these nominees and the Federal bench
at this point.

Thank you very much——

The CHAIRMAN. Well, there are a few other things that stand
between——

{Laughter.]
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Senator BROWNBACK. There are a few others that are there. I
didn’t want to get their hopes too high.

Thank you, and thank you, Senator Schumer, for hosting this
hearing today. I am here on behalf of Judge Murguia that Senator
Roberts had introduced earlier. Judge Murguia and 1 attended the
University of Kansas School of Law together, and so I have known
him for some period of time.

He did an unusual thing right after law school in that he had
a law degree, he had a good chance to make a lot of money at dif-
ferent places, and instead he went home and served in a relatively
poorly served area of Kansas City to help people who dont nor-
mally get legal advice to have legal advice. And it is that sort of
selflessness that really marks this family, and it marks Judge
Murguia. He not only has a first-class, well-trained legal mind; he
has a beautifully crafted heart and soul. This is a man that, one,
we will put on the bench and we will see shine for a lot of years,
ﬁot only for the brilliance of his mind but also the nature of his

eart.

And with that, I think this is the sort of judiciary that we all
seek to have, ones that have both brilliant minds and great hearts
to boot. He has a wonderful family. He is going to do an excellent
job. He was originally appointed to the bench in Kansas by a Re-
publican Governor. He is supported by both Senator Roberts and
myself and by many members of the judiciary.

And with that, I support his nomination and will submit a com-
plete statement for the record as well.

[The prepared statement of Senator Brownback follows:]

PREPARED STATEMENT OF SENATOR SAM BROWNBACK

Mr. Chairman, and members of the committee, thank you for the opportunit{ to
a?pear before you today with my esteemed colleague Pat Roberts to speak on be
? Jf{xgge Carlos Murguia, who has been nominated to serve on the Federal bench
or sas.

The Federal judiciary is a high honor and responsibility, and those nominated to
serve must be men and women of the highest professional and personal qualifica-
tions. I am both privileged and pleased today to commend to the Senate Committee
on the Judiciary Judge Carlos Murguia of Kansas City, Kansas.

A native of Kansas City, Carlos Murguia is part of remarkable family. Every one
of his four siblings earned a law degree from the University of Kansas. One sister
is Deputy Director of Legislative Affairs at the White House, another sister is an
assistant U.S. attorney in Arizona. Judge Murguia's parents and family are with
him here today, and I would like to recognize them for their accomplishments.

Judge Murguia has served as a Wyandotte County district judge since September
1990. He is a graduate of the University of Kansas School of Journalism, and is
also, more mportamls_liy I think, a graduate of my alma mater, the University of Kan-
sas School of Law. His status as a fellow Jayhawk may be Judge Murguia’s most
important qualification, and I'm sure Pat will agree.

udge Murguia took an unusual career path upon graduation from that institu-
tion of legal scholarship that has turned out so many outstanding attorneys. He
chose to use his newly minted legal skills to help others in an area of Kansas City
known as the Argentine. He chose o help others in this poor, Hispanic-dominated
area who ordinarily would not have access to legal representation, in situations oth-
ers often take for granted.

Judge Murguia took his first step into the judiciary while still in private practice,
serving first as a part-time small claims judge for the Wyandotte County district
court, and later as a part-time judge pro tem for Wyandotte County. In 1990, Kan-
sas Republican Governor Mike Hayden appointed Mr. Murguia Wyandotte County
district judge, filling the remainder of the term of a judge who died in office. Elected
to his own full four-year terms in 1992 and 1996, Judge Murguia has served Wyan-
dotte County with distinction in this office for ten years.
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Mr. Chairman, [ am confident that Judge Murguia will bring to the Federal bench
the skills and knowledge of an outstanding jurist, and the personal integrity and
dedir.iatiqn of a man who took his law degree to help his fellow citizens, not for per-
sonal gain.

I therefore am pleased to wholeheartedly commend to the committee Judge Carlos
Muzrguia’s nomination for the Federal district court.

Thank you Mr. Chairman and members of the commitiee.

The CHAIRMAN. Well, thank you, Senator Brownback. That was
a reglly fine statement. Judge, I think that stands you in good
stead.

We are happy to have all these Senators testify for the judgeship
nominees here today, and I just wonder if each of the nominees will
now stand and come up to the table. If you will all raise your right
hands, I will swear you in. Do you swear that the testimony you
shall give in this hearing shall be the truth, the whole truth, and
nothing but the truth, so help you God?

Judge PECHMAN. I de.

Judge MURGUIA. I do.

Mr. JorpaAN. I do.

Mr. ALsup. 1 do.

Mr. WiLsoN. I do.

The CHAIRMAN. Thank you. Please take your seats at the witness
table, and we are very pleased to have all five of you here today.

We will start with you, Judge Pechman. Do you have any state-
ment you would care to make? If any of you care to make state-
ments, we will be happy to take those at this time.

TESTIMONY OF HON. MARSHA J. PECHMAN, OF WASHINGTON,
TO BE U.S. DISTRICT JUDGE FOR THE WESTERN DISTRICT
OF WASHINGTON; HON. CARLOS MURGUIA, OF KANSAS, TO
BE U.S. DISTRICT JUDGE FOR THE WESTERN DISTRICT OF
WASHINGTON; ADALBERTO JOSE JORDAN, OF FLORIDA, TO
BE U.S. DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF
FLORIDA; WILLIAM BASKELL ALSUP, OF CALIFORNIA, TO BE
U.S. DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF
CALIFORNIA; AND CHARLES R. WILSON, OF FLORIDA, TO BE
U.S. CIRCUIT JUDGE FOR THE ELEVENTH CIRCUIT

TESTIMONY OF MARSHA J. PECHMAN, OF WASHINGTON, TO
BE U.S. DISTRICT JUDGE FOR THE WESTERN DISTRICT OF
WASHINGTON

Judge PEcHMAN, Only, Senator, that it is a pleasure to be here.
The CHAIRMAN. It is a pleasure to have you.
Judge Murguia.

TESTIMONY OF JUDGE CARLOS MURGUIA, OF KANSAS, TO BE
U.S. DISTRICT JUDGE FOR THE WESTERN DISTRICT OF
WASHINGTON

Judge MURGUIA. I want to thank you for allowing me te be here.
It is a great honor and privilege for me to be before you and the
committee. The only other thing I would like to add, Senator, if I
may, is that I truly appreciate my family being present. There are
two other sisters that I have, Rosemary and Martha, that were not
able to be here, and my son, Wyatt, is now being taken care of by
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my mother-in-law, my wife’s mother, Maureen Brandau, and I ap-
preciate that as well.

The CHAIRMAN. Well, thank you. We are happy to have you here.
It is a privilege to have all of you here.

Mr. Jordan.

TESTIMONY OF ADALBERTO JOSE JORDAN, OF FLORIDA, TO
BE U.S. DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF
FLORIDA

Mr. JORDAN. No, Senator, no statement. Just to say that it is an
honor and a privilege to be here, and I would like to thank my fam-
ily for accompanying me: my wife, my daughters, my mother, and
my mother-in-law. They are a big sense of support for me.

The CHAIRMAN. It is a pleasure to have you here.

Mr. Alsup.

TESTIMONY OF WILLIAM HASKELL ALSUP, OF CALIFORNIA,
TO BE U.S. DISTRICT JUDGE FOR THE WESTERN DISTRICT
OF FLORIDA

Mr. ALsup. Mr. Chairman, I want to also say how honored I am
to be able to appear here and how obli%ed I am to Senator Boxer
for the kind words she said about me. I am very pleased that my
wife could be with me here today, and some of my oldest friends
who have been with me at various places of great importance in
my life are here in the room today as well. Thank you.

The CHAIRMAN. Thank you.

Mr. Wilson.

TESTIMONY OF CHARLES P. WILSON, OF FLORIDA, TO BE U.S.
DISTRICT CIRCUIT JUDGE FOR THE ELEVENTH CIRCUIT

Mr. WILSON. Senator, I am very pleased and privileged to be here
today, and I would like to express my appreciation to both Senators
Mack and Graham for their appearance here today and for their
statements on my behalf. I am also pleased to have my wife here
today. My two daughters, Courtney and Kendall, were unable to
make it, but they are here in thought, and I appreciate the oppor-
tunity.

The CHAIRMAN. We will have “The Hammer” be the representa-
tive of all the other children that can’t be here. We are happy to
have all of you here. We think it is a tribute to each of you that
you have the nomination of the President of the United States for
%our respective judgeships. It is a privilege to serve on the Federal

ench, one of the highest privileges in this land, one of the few jobs
that really are for life and literally have lifetime salaries, even
when you retire. So we appreciate the qualifications of each of you.

QUESTIONING BY SENATOR HATCH

Let me begin with you, Mr. Wilson. As U.S. Attorney and as a
former Federal magistrate in Tampa, Florida, you have had to deal
with some very difficult cases involving drug use and drug traf-
ficking. In addition, you have had to deal with the civil forfeiture
of assets used in the drug trade.

Now, in your view, what are the major legal concerns that arise
from the civil forfeiture of assets?
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Mr. WiLsON. Well, the Middle District of Florida has really been
one of the leaders in the country over the past 5 years in forfeiture
of assets previously owned by criminals. The Department of Justice
feels very strongly that forfeiture is one of the most important tools
that we have in our arsenal to fight crime, not just because of the
deterrent effects but because forfeiture deprives sophisticated
criminal organizations of the wherewithal to operate.

I understand that there is legislation that is presently under con-
sideration, the Civil Forfeiture Reform Act, and there is a proposed
amendment to that legislation by the Department of Justice. If I
am selected to serve as a court of appeals judge, I will faithfully
and scrupulously apply that law if it is enacted by the Congress.

The CHAIRMAN. Thank you. In addressing cases that deal with
the proper role of the States and the National Government in our
system of federalism, it is important for an appellate judge, a Fed-
eral appellate judge, to follow the text and the history of the Con-
stitution as well as the precedents from our U.S. Supreme Court.

For example, Article I, Section 8 of the Constitution enumerates
several limited powers of Congress, and the Tenth Amendment re-
serves powers not granted to the Federal Government to the States
or to the people.

Now, in your view, what role do the States have in our constitu-
tional system?

Mr. WILSON. Well, certainly, if I am selected to serve, I will be
sensitive to concepts of comity and federalism and support those
provisions of the Constitution that articulate the limited powers of
the United States in conjunction with the powers of the State, and
I will faithfully apply the precedents established by the U.S. Su-
preme Court which limit the powers of the United States in rela-
tion to the powers of the State.

The CHAIRMAN. Will you faithfully apply those precedents, even
if you disagree with the decisions of the Supreme Court?

Mr. WILSON. My personal opinions will have no bearing whatso-
ever on my role as a U.S. circuit judge.

The CHAIRMAN. Thank you.

QUESTIONING BY SENATOR HATCH

. Mr. Alsup, you clerked for Supreme Court Justice William O.
Douglas, and you have authored an article entitled “A Passion for
the Wild” that recounts Justice Douglas’ commitment to the envi-
ronment. In the article, you quote from an opinion of Justice Doug-
las stating that, “Inanimate objects such as rivers and trees should
be treated as ships when assessing standing in Federal court.”
That is in Sierra Club v. Morton, a 1972 case where Justice Doug-
las said it.

Now, could you elaborate on your view of the legal standing of
inani;nate objects in environmental concerns or environmental
cases?

Mr. ALsup. Yes, thank you, Mr. Chairman.

First, let me say that I agree with the position of the majority
in that Court with respect to what the standing issue is and do not
believe that Justice Douglas’ position was ever accepted by the Su-
preme Court. So he stated his own view of what the law might be,
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but it is actually—the law really is as the majority had stated it
in the Sierra Club v. Morton decision.

The article that you are referring to I wrote because 1 thought
it was appropriate on the 100th birth date of Justice Douglas to
honor his memory, and since I had clerked for him the year that
decision was handed down, I selected that as a decision that was
emblematic, so to speak, of his work and contribution. But I do rec-
ognize that that was his position, motivated very strongly by his
love for the wilderness. But as I stated in the article, that was not
the position accepted by the Supreme Court majority. And if I were
confirmed, I would, of course, apply the law as it actually exists
and as it has been handed down by the Supreme Court majorities,
and, of course, I would not attempt to apply Justice Douglas’ con-
curring opinion or separate opinion in that case.

The CHAIRMAN. Thank you.

QUESTIONING BY SENATOR HATCH

Mr. Jordan, you have had significant experience in civil cases
and private practice and, of course, as an Assistant U.S. Attorney.
As I am sure you are aware, litigation has become more and more
an expensive means to resolve disputes. The Federal Arbitration
Act provides a means for parties to agree to binding arbitration in-
stead of resolving all of their differences in court. Nonbinding medi-
ation is also becoming a more popular method of cost-effective, non-
judicial dispute resolution.

In your view, what role should Federal district courts play in
seeking to lower the cost of dispute resolution?

Mr. JORDAN. Mr. Chairman, I think they should have a role. I
think that with respect, for example, to mediation, one of the ways
that district judges can best try to further alternative dispute reso-
lution mechanisms is to seek or to have parties go to magistrates,
for example, or special masters, and mediate their disputes before
things get too far along in the process.

In terms of arbitration, I think that courts can enforce arbitra-
tion clauses. If parties had the wherewithal to agree to them in an
arm’s-length transaction, then courts should have no problem
whatsoever in holding parties to their bargain.

I think that district judges can also take a role in the discovery
process, and making sure that that progress moves along expedi-
tiously and quickly, with no short shrift to the litigants, but that
discovery matters don’t last forever and sort of drag out the process
and increase costs for everyone.

The CHAIRMAN. Thank you.

QUESTIONING BY SENATOR HATCH

Judge Murguia, you have been a trial judge in Wyandotte Coun-
ty, KS for a number of years, and I am sure you are aware that
the discovery provisions contained in rules 26 through 37 of the
Federal Rules of Civil Procedure and similar State rules may have
avoided what has been referred to as “trial by ambush.” But an in-
creasingly high cost seems to be the result. Indeed, the current
rules may have resulted in more fights in the cost and discovery
burden than in legitimate resolution of the merits of cases.
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In your view, what can and should be done with current dis-
covery practice to move the emphasis away from discovery fights
and toward dispute resolution?

Judge MURGUIA. Thank you, Mr. Chairman.

I will tell you that it has been a privilege for me to be on the
bench in Kansas, and part of that has been the experience that I
have gained by being there. And what my experience has been in
regard to the issue that you have raised is that if a trial court at
a very early stage becomes involved in the discovery process, then
there is less like%hood of the costs increasing.

What I have done and what other judges in my division and my
district do is that early on we schedule conferences, we find out
what the issues involved are going te be, we explore whether there
are any other alternative disgute resolutions available to them, and
then keep on top of the case by scheduling status conferences, mak-
ing the court available to the parties at any stage where they be-
lieve that an issue has arisen which, if the court is able to review
it, could decrease the costs involved with their litigation.

The CHAIRMAN. Thank you.

QUESTIONING BY SENATOR HATCH

Judge Pechman, you have served as a trial judge in King County
in Washington for a number of years. As I am sure you are aware,
nationwide class actions filed in both Federal and State courts have
become more frequent and more complex and much more expen-
sive. Currently, rule 23 of the Federal Rules of Civil Procedure and
28 U.S.C. sections 1407 and 1408 govern class actions and multi-
district litigations, respectively.

In your opinion, are there means to reduce the cost and com-
plexity of class action suits in our Federal courts?

Judge PECHMAN. I think so, Senator. One of the things that I
have been most proud of in my work as a trial court judge is mov-
ing my court from a master calendar system to an individual cal-
endar, where judges take more control and more responsibility for
their particular cases and then must work collaboratively with the
attorneys involved to ensure that we have a swift and cost-effective
resolution to the problems created by massive litigation.

I have introduced some creative ways of taking a look at large
pieces of litigation. I have had an opportunity in very large pieces
of litigation to come up with creative ways to solve it, including
having the parties agree with the formula for discovery disputes,
including having attorneys think of classrooms as courtrooms, or
courtrooms as classrooms, so that they teach the judge and the ju-
Eieq involved what they need to know in order to make a particuiar

ecision.

Seo I have tried in every way I can to streamline and make more
effective all pieces of litigation, including the most complex.

The CHAIRMAN. Thank you.

Let me ask a series of questions now of all of you that I think
we need to ask. The Founding Fathers believed that the separation
of powers in a Government was critical to protecting the Liberty of
the people. Thus, they separated the legislative, executive, and ju-
dicial branches of government into three different branches of gov-
ernment, the legislative power being the power to balance moral,
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economic, and political considerations and make law; the judicial
power being the power only to interpret laws made by Congress
and by the people. In your view, is it the proper role of a Federal
judge when interpreting a statute or the Constitution to accept the
balance struck by Congress or the people, or to rebalance the com-
peting moral, economic and political considerations?

We will start with you, Judge Pechman.

Judge PECHMAN. Well, Senator, as a Federal district court judge,
if T receive the nomination, I would adhere to the principle that it
is not the business of a district court judge to legislate; it is the
business of the district court judge to interpret the legislation that
is made, and that is how I would conduct my business.

The CHAIRMAN. Thank you.

Judge Murguia.

Judge MURGUIA. Senator, the only other thing I would add would
be that I would start with the presumption that any acts of Con-
gress are constitutional, and I also would follow through with the
acts that have been passed and also the law as it applies.

The CHAIRMAN. Mr. Jordan.

Mr. JOrDAN. I have little to add, Mr. Chairman. Obviously, every
act of legislation comes with a presumption of validity. I do not
think it is the business of any judge anywhere to try to reset the
balance or recalculate it. Obviously, a judge cannot take a com-
pletely hands-off posture, either; he or she is there to find out
whether or not a piece of legislation is constitutional or not. But
again, those pieces of legislation come with a severe presumption
of constitutionality, and I do not think it is the business of a judge
to try to reallocate whatever balance a State or Federal legislature
thought proper.

The CHAIRMAN. Mr. Alsup.

Mr. ALsUP. In my view, a court should never substitute its judg-
ment for that of Congress or a legislature. In a democracy, we elect
people to Congress and the legislatures because they are the ones
who will make the laws, and it is the role of the judge to take
whatever Congress or the legislature says is the law, 1s the statute,
and apply that just as Congress or the legislature intended. So in
my view, a judge should never substitute his or her judgment for
that of the elected branch of the government.

The CHAIRMAN. I presume you agree with all that, Mr. Wilson?

Mr. WiLSON. I agree, Senator. I am a strong proponent of our
system of separation of powers.

The CHAIRMAN. Let me ask you a separate question, Mr. Wilson.
Under what circumstances do you believe it appropriate for a Fed-
eral lc;)urt to declare a statute enacted by Congress unconstitu-
tional?

Mr. WiLsoN. I think that every statute when it is enacted is af-
forded the presumption of constitutionality, so if I were selected to
serve, that would be my role as a U.S. circuit judge, to afford stat-
utes enacted by Congress with the lf)resumption of constitutionality.

The CHAIRMAN. At times, you all have stated that you would be
bound by Supreme Court precedent and, where applicable, the rul-
ings of the Federal Circuit Court of Appeals in your distriet. At
least that is the way I have interpreted what you have had to say.

Does anybody disagree with that?
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Mr. WiLSON. No, Senator.

Mr. ALsup. No, Senator.

Mr. JORDAN. No, Senator.

Judge MURGUIA. No, Senator.

Judge PECHMAN. No, Senator.

The CHAIRMAN. There may be times, however, when you will be
faced with cases of first impression. What principles will guide you,
or “;hat methods will you employ in deciding cases of first impres-
sion?

Shall we start with you, Mr. Wilson?

Mr. WiLSON. Well, if it is an issue of-] think you first look te
the Constitution of the United States and apply the plain meaning
of the Constitution if it is a case involving the constitutionality of
a particular statute or a law. From there, you would look to settled
precedent rendered by the U.S. Supreme Court or to the law of
your circuit or to the other eireuits within the Federal system. So
I believe in the concept of stare decisis; you look to the Constitution
and then established Supreme Court precedent, settled Supreme
Court precedent, and then to the law of your circuit, and in the ab-
sence of circuit authority, to the circuit authority of the various
other circuits.

The CHAIRMAN. Mr. Wilson, let me ask you one other question.
Please state in detail your best independent legal judgment, irre-
spective of existing judicial precedent, on the lawfulness under the
Equal Protection Clause of the Fourteenth Amendment and Fed-
eral civil rights laws of the use of race, gender, and national origin-
based preferences in such areas as employment decisions—that
would be hiring, promotions, or layoffs-college admissions and
scholarship awards, and the awarding of government contraects.

Mr. WiLsON. I believe the Supreme Court has spoken on that
issue in the Adarand case, and if I am selected to serve, 1 will
strictly apply that decision on the Eleventh Circuit. I believe that
the Supreme Court has ruled in that case that affirmative action
plans with respect to governmental entities are subject to a strict
scrutiny analysis which is a very high analysis. The court is re-
quired under those circumstances to ensure that the affirmative ac-
tion plan is narrowly tailored fo further a compelling governmental
interest, and I will follow that precedent faithfully.

The CHAIRMAN. Thank you.

Let me ask you this, Mr. Alsup. Do you have any legal or moral
beliefs which would inhibit you or prevent you from imposing or
upholding a death sentence in any criminal case that might come
before you as a Federal judge?

Mr. ALsup. No, sir.

The CHAIRMAN. How about you, Mr. Jordan?

Mr. JorpaN. No, Mr. Chairman.

The CHAIRMAN. Judge Murguia?

Judge MURGUIA. No, Mr. Chairman.

The CHAIRMAN. Judge Pechman?

Judge PECHMAN. No, Mr. Chairman.

The CHAmRMAN. How about you, Mr. Wilson?

Mr. WiLsoN. No, Mr. Chairman.
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The CHAIRMAN. Do you believe that 10-, 15-, or even 20-year
delays between the conviction of a capital offender and execution
is too long?

Judge Pechman.

Judge PECHMAN. Well, obviously, any delay that slows down the
swift resolution of legal principles is too long, so I think it would
probably depend on each circumstance, and I would apply the law
that was applicable at the time.

The CHAIRMAN. Judge Murguia.

Judge MURGUIA. I believe that every case would have to be ex-
amined in the context of its own facts. I also agree that any type
of delay is a burden on both sides involved in that type of case, and
I would also follow the precedents that applied.

The CHAIRMAN. Mr. Jordan.

Mr. JORDAN. Mr. Chairman, I agree. I note also that the habeas
reforms passed by Congress several years ago are slowly but surely
working their way toward reducing delays not only in capital pun-
ishment cases, but in the regular, run-ef-the-mill, non-capital pun-
ishment cases. I think it will take time for them to work the proe-
ess through, but as a Federal prosecutor, I think we have begun
to see the delays shortened. By and large, most litigants now have
a year after their conviction becomes final to seek Federal habeas
corpus review, and that is obviously a much shorter time period
than the loose one that existed before.

The CHAIRMAN. Mr. Alsup.

Mr. ALsuP. I agree with what has been said and would only add
that the kinds of delays that you mention in your question are un-
acceptable and that the courts and Congress should work together
to find ways to speed the process up, as Congress already has in
the Habeas Reform Act which the Supreme Court has upheld.

Mr. WiLsoN. I would agree. It is a well-worn expression, but jus-
tice delayed is justice denied, and I think public confidence in our
judicial system is furthered by expeditiously resolving this issue as
quickly as possible.

The CHAIRMAN. The Senator from New York has been very, very
kind to let me go through some of these questions; I thought we
needed to do that. But I will turn to you, Senator Schumer.

Senator SCHUMER. I thank you, Senator.

I just want to congratulate the witnesses and their families on
this momentous day for all of you. I look forward to hearing the
debate on the floor of the House and voting on your nominations.

I do not have any questions. I think we have a fine group of
nominees. [ note that Mr. Jordan is a soccer coach for his 10-year-
old daughter. I have a 10-year-old daughter, and my Senate duties
do not permit me to be the coach, but I go to a lot of the games.
Maybe they will both be on the U.S. championship team in 20 or
25 years.

Thank you.

Mr. JORDAN. Thank you, Senator.

Senator SCHUMER. I thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

I want to thank all of you. We have done a lot of examination
of each of you before you got here, so I know an awful lot about
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each of you, and I am very proud to be able to support each of you
for these respective positions.

I would just encourage you to really live up to what you have
said here today. I will give you an illustration. This committee is
having a whale of a difficult time—let me just single out one circuit
court of appeals, the Ninth Circuit Court of Appeals—getting any-
body approved for that circuit, which is short a considerable num-
ber of judges, because there are a number of people on that circuit
court of appeals who disregard what the law says; they just sub-
stitute their own ideas for what the law ought to be in their eyes.
In the process, they have really hurt liberal judges all across this
country.

I have had a number of excellent liberal judges come to me and
say, “It is a disgrace what they are doing, because they are hurting
all of us; they make us all look bad.”

You have all said today that judges are suppose to interpret the
laws, not make them. You are not elected to anything. You are
nominated by the President, and I believe you will be confirmed by
this committee and the Senate before the end of this year, and
hopefully before the end of this month, and you are nominated and
confirmed for life. You do not have to stand for reelection. Senator
Schumer and I do have to stand for reelection, and if people do not
like the laws we pass, they can throw us out of office.

Senator SCHUMER. Although I would say, Mr. Chairman, I like
t}llle 6-year term much better than the 2-year term we had in the

ouse.

The CHAIRMAN. That is why you went through all that pain up
there in New York. I feel sorry for the First Lady, to be honest
with you.

But you can do judging a great favor by recognizing the role of
judges. Naturally, you are going to have cases of first impression
where you are going to have to decide them. You may be right and
you may be wrong in deciding, depending upon the appellate courts
above you, district judges, and the Supreme Court above you, Mr.
Wilson But the fact of the matter is that you really hurt everybody
if you do not abide by the rule of judging. And it is something that
I am fairly strong about, because we do have an excellent Federal
judiciary. I think it is the branch of government that has done
more to preserve the Constitution and save this country than any
other branch. And I sit in the legislative branch, and in many
ways, I think it is the most powerful branch because we have the
power of the purse, but you have the power of determining whether
we are going to live by rule of law, which many countries do not
live by. So it is very important that you set an example and that
you do what is right even if you disagree with the courts above you.
Unless there is some legitimate reason for disagreeing that is more
than judicial activism, it seems to me you have got to apply the law
as it is written and observe the rule of judging and acknowledge
that there are obligations and duties of the other two branches of
government that are separate from yours and just as important as
yours. I commend all of you.

I had not noticed Senator Sessions here until now. Senator, do
you have any questions?
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QUESTIONING BY SENATOR SESSIONS

Senator SESSIONS. Just briefly, Mr. Chairman. I want to second
your comment that we do review the nominees and their back-
grounds carefully; that has been done by my staff and the com-
mittee staff. You bring much to commend each of you. I hope that
1 will be able to support each of you.

I do take this advise and consent responsibility seriously. This is
the only time the people have any opportunity to say on your nomi-
nation other than the fact that you have been nominated, and you
have a lifetime appointment, which is a rather august, serious
event for us to look at.

I thought I would ask a few questions. Judge Pechman, you have
been involved in plaintiff work over the years. Do you have any
philoso‘}?)hical objections to reducing verdicts that you think are ex-
cessive?

Judge PECHMAN. I do not, Senator, and in appropriate cases, I
have done so.

Senator SESSIONS. Earlier, in discussing the death penalty and
delays, you indicated that you would follow the law. Do you person-
ally have any concern that death penalty cases that routinely are
12, 15, 16, 18 years to conclusion are excessive and that somehow,
a legitimate criticism can be laid on the courts for that?

Judge PECHMAN. Senator, I could not agree more than to agree
with Mr. Wilson when he says that justice delayed is justice de-
nied, and it is incumbent upon every district court judge to manage
their calendar so that that dees not happen.

Senator SESSIONS. In your experience, have you had instances
and do you believe that courts have not moved as expeditiously as
they could have, and that that is one reason for these extremely
long delays?

Judge PECHMAN. I think that many times, there has been room
for improvement. I have seen it in my own court and sought to cor-
rect it.

Senator SESSIONS. As Attorney General of Alabama, I have seen
a number of those cases in which judges just fail to rule on motions
for years or refuse to set cases for execution, therefore not uphold-
ing in effect the statutes and really undermining, I believe, as U.S.
Attorney Wilson said, the respect for law when things go for so
long that people wonder if we have a just legal system.

So I think we have responsibility if we have a legal system to
rule on the defense motions properly and move on to justice, and
if that means carrying out the execution, so be it.

Judge Murguia, would you comment on that? Have you had the
same experience, and do you have any views about the death pen-
alty delays?

Judge MURGUIA. Yes, sir. I have shared the same experiences
that Judge Pechman just mentioned to you. Quite frankly, I think
it is a combination of factors that affect that. Part of it could be
the type of docket that you are involved in, if it is civil or criminal,
and how heavy it is at times, and also I think a significant factor
is a court’s management of their docket and what types of proce-
dures they follow.
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My own personal experience has been that that cgays an impor-
tant role in how you track your cases and how quickly you are able
to move them through your court.

Senator SESSIONS. Mr. Jordan, do you agree, or would you com-
ment? As an appellate lawyer in a U.S. attorney’s office, you have
probably had some experience with appeals.

Mr. JOrRDAN. That is basically what I do day in and day out. In
our office, we have not had any of the delays that you described,
obviously, because the Federal death penalty, at least as it has
been enlarged, is relatively new, and there have been no death pen-
alty cases arising out of our district, so at least in the Federal sys-
tem, those delays are relatively unknown. I think in the States, the
cases coming over from State courts and coming over to Federal
court and Federal habeas are where those delays are seen.

Obviously, those delays are very difficult for everybody. The
prevent closure for the victims; they prevent attorneys on be
sides of the fence from moving on, and it makes things much more
unpredictable and more difficult at the end if something new is
going to be done—for example, if a new trial or a new hearing is
going to be ordered—because then witnesses are lost, memories are
dimmed, and I think that that is a real concern.

Senator SESSIONS. I think it is a very real concern. I remember
vividly quite a number of years ago, probably in the mid-eighties,
an Eleventh Circuit Conference, your circuit, in Atlanta in which
the chief justice of the Georgia Supreme Court at the Federal Elev-
enth Circuit Conference looked at the Federal judge and said,
“Gentlemen, I have come to believe that there is a determined ef-
fort by the Federal courts to sabotage the implementation of the
death penalty.”

I think that that has changed some, but Federal judges are deep-
ly involved in this process, as you know—it goes up through the
State system and then over to the Federal system—and I think
that sometimes too often, judges accept cases that deal with issues
that clearly do not meet the legal standards, allowing an entirely
new appeal process to go for maybe a year or more. We have mul-
tiple cases before the Supreme Court. A case goes to the U.S. Su-
preme Court multiple times, to the courts of appeals multiple
times, to the State supreme court multiple times, and you begin to
wonder after a while if we are dealing with law or if we are just
dealing with some theory that we can never reach finality in death
penalty cases. And although they are the most serious kinds of
cases, finality is necessary.

Mr. Alsup, I know that you clerked for Justice Douglas, and he
dissented in death penalty cases consistently, and if I am not mis-
taken, along with Justices Marshall and Brennan, took the as-
tounding position in my view—at least Marshall and Brennan
did—that the death penalty was cruel and unusual punishment as
defined by the Constitution even though within the Constitution
itself, it makes multiple references to the death penalty.

I consider that to be the high-water mark of judicial activism
when courts are declaring a plainly accepted constitutional penalty
and declaring it unconstitutional by a diigerent view.

I guess I would ask you if you would enforce the death penalty
laws as they are interpreted by the Supreme Court today, and
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would you comment on the cruel and unusual punishment argu-
ment.

Mr. ALsup. I think to answer your first question, the Supreme
Court has made very clear, absolutely clear, that the death penalty
is constitutional, and as a district judge, I would fully apply that
law; 1 would have no personal qualms in applying that law or in
applying the death penalty in an appropriate case where Congress
had imposed it.

All I can say on the cruel and unusual point that I think you are
referring to is that that argument by the Justices you mentioned
u}rlasl rejected by the majority in the Supreme Court, and it is not
the law.

Senator SESSIONS. I know that it is difficult to ask you to com-
ment on a Justice you worked for. We all respect people for whom
we have worked. But would you analyze the danger of a court that
takes one clause of the Constitution and gives it an unusual con-
struction in the face of multiple other clauses that appear to be
plainly contrary to that? Would that trouble you?

Mr. Avsup. That would trouble me, of course, Senator. I can only
say that at that time-—and it has been many years since that case,
and I do not remember the exact arguments back and forth; you
will have to forgive me on that-—but I can say that there were hon-
est differences of opinion over that issue, and I cannot now recon-
struct in my mind what the exact arguments were, but I do remem-
ber that one argument that was made against the position of Jus-
tice Douglas was exactly the one that you mentioned, which is that
the death penalty is referred to or implied in a number of the other
provisions of the Constitution.

Senator SESSIONS. It talks about taking a life—

Mr. ALsUP. Yes.

Senator SESSIONS [continuing]. Only take life without due proc-
ess refers to capital crimes, and that sort of thing.

So I think the Constitution contemplated the death penalty, and
the reason why that is important to me is not because I am overly
concerned about the death penalty-—and I respect people who may
disagree—it is the question of the passion of people opposed to the
death penalty allowing that passion to overcome their legal judg-
ment and responsibility as members wearing a robe of the United
States. That is a big responsibility.

I am kind of encouraged, Mr. Chairman—and I know you have
stood firm on these issues for so many years—that maybe the tide
has turned on those questions, and maybe we are getting more
judges who are prepared to follow the traditional, plain meaning of
the Constitution.

That is all I would have. I would say, Mr. Alsup, that I enjoyed
meeting with you and your friend and mine from Mississippi State
and Mobile, AL. I was really impressed by your work ethie.

Senator Hatch, he says he gets up earlier than you, I believe, at
5, and he is at work at 6. Senator Hatch is in the gym at 6.

T%le CHAIRMAN. I get up at 5 to 5, I want you to know. [Laugh-
ter,

HSe;xlator SEssIONS. It is hard to get up earlier than Senator
atch.
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Anyway, he has a great work ethic and is well-respected; lawyers
from California have complimented him to the committee, and I
think d he has the kind of determination to make an outstanding
Jjudge.

Thank you.

The CHAIRMAN. Thank you, Senator Sessions.

I want all of you to know how proud we are of you and how
proud I will be to support each and every one of you. The record
will remain open for follow-up questions until the close of business
Thursday, July 15.

I want to thank all of your family members for being here and
others who are your friends and supporters. It is wonderful to see
]sg)lu all and to see what good families you have. Knowing what I

ow about your backgrounds, I am very, very impressed.

So we are happy to have all of you here, and we will be happy
to try to get you up before the Judiciary Committee as soon as we
can and hopefully report you to the floor as soon as we possibly
can.

[The questionnaires of Judge Pechman, Judge Murguia, Mr. Jor-
dan, Mr. Alsup and Mr. Wilson are retained in committee files.]

The CHAIRMAN. With that, we will recess until further notice.

[Whereupon, at 3:28 p.m., the committee was adjourned.]



QUESTIONS AND ANSWERS

RESPONSES OF JUDGE MARSHA J. PECHMAN TO QUESTIONS FROM SENATOR HATCH

Question 1. In your view, what does Article III of the Constitution authorize fed-
eral judges to do? Specifically, do you believe that the judicial power encompasses
the power to interpret existing law or to make new law? What are the limits on
the scope of a federal judge's power?

Answer 1. The scope of authority granted to Article III judges is to interpret exist-
ing law and to apply it to an actual case in controversy, keeping in mind the issues
of standing, ripeness, and mootness.

Question 2. What authorities may a federal judge legitimately use in determining
the legal effect of a statute or constitutional provision? Discuss how the use of these
authorities is consistent with the exercise of the Article III judicial power.

Answer 2. A District Court Judge should begin with the text of the act under con-
sideration, the text of the Constitution, and any legal precedents of the Supreme
Court and of the circuit in which the judge sits. This list of authorities is consistent
with the Article III power that limits the role of the District Court Judge to inter-
preting and applying law, not legislating.

Question 3. Please assess the legitimacy of the following three approaches to up-
holding a claim based on a constitutional right not previously upheld by a court:
(1) interpretation of the plain meaning of the text and original intent of the Framers
of the Constitution, (2) discernment of the “community’s in retation” of constitu-
tional text; see, William J, Brennan, The Constitution of the United States Contem-
porary Ratification, Text and Teaching Symposium, Georgetown University (October
12, 1985) and (8) ratification of an amendment under Article V of the Constitution.
Assess the impact of each approach on the judicial power provided by Article ITI of
the Constitution.

Answer 3. Approach number one is a legitimate route to take when reviewing a
constitutional u;ifght whether or not it has previously been specifically ruled on. Al-
though I am unfamiliar with the text referenced in approach number two, “discern-
ment of the ‘communities interpretation’ of constitutional text” is not recognized as
an appropriate agglroach. Approach number three would require that after ratifica-
tion of an Amendment under Article V, the amendment becomes part of the Con-
stitution itself and therefore it becomes the text to be examined.

Question 4. How would you, if confirmed, analyze a challenge to the constitu-
tionality of a statute in a case that was not one of first impression? In a case of
first impression?

Answer 4. The analysis in both instances begins with the plain meaninglof the
statute {(which is given the presumg;ion of constitutionality), the text of the con-
stitution, and controlling case law. a case that is not one of first impression, I
would apply controlling precedent. In the case of first impression (which, in my ex-
perience as a trial court judge, is rare, even when the litigants urge that position),
your search for precedent would include review and guidance from analogous cases
or the application of established standards of review.

Question 5. In your view, what are the sources of law and methods of interpreta-
tion used in reaching the Court’s judgment in the following cases? How does the use
of these sources of law impact the scope of the judicial power and the federal gov-
ernment’s power under Article ITI? A. Griswold v. Connecticut, 381 U.S. 479 (1965);
B. Alden v. Maine, 119 S.Ct. 2240 (1999).

Answer 5. In both Griswold and in Alden, the Court looks outside the text of the
Constitution and the Bill of Rights. In Griswold the court held that the law forbid-
ding use of contraceptives unconstitutionally intrudes upon the right of marital pri-
vacy, arguing that the First Amendment has a penumbra where privacy is protected
from government intrusion and is fundamental. In Alden, the court held that Con-
gress could not subject a state to suit in state court without its consent. The court

(11D
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looked to history, practice, precedent, and structure of the document to determine
what is “residual” and confirmed that immunity from suit is a fundamental aspect
of sovereignty that the states enjoyed before ratification and it is retained today.
How this will impact the scope of judicial and federal govermment power under Arti-
cle III will certainly be the subject of debate and scholarly work in the years to
come. Whenever there appears to be a necessity to retreat from the words of the
text there is an opportunity to either expand or contract the court’s power or influ-
ence.

Question 6. Compare the following cases with respect to their fidelity to the text
and original intent of the Constitution. Also assess their impact on the judicial
power compared with Congress’s power and on the federal government’s power com-
pared with the power of state governments. A. Wickard v. Filburn, 317 U.S. 111
(1942); B. United States v. Lopez, 514 U.S. 549 (1995).

Answer 6. Wickard v. Filburn took an expanded view of what can be regulated
under the commerce clause, reaching to intra-state activity and finding that it had
interstate impact. The court held that the Agricultural Adjustment Act of 1938 was
constitutional and that even local farming activity may be reached by Congress if
it exerts a substantial economic effect on interstate commerce. It has been used by
scholars as the best example of the court yielding to the nationalist economic philos-
ophy of the New Deal era, U.S. v. Lopez revisited the issue and sought to clarify
prior case law with a more restrictive view, finding that the regulated activity must
have a direct impact on commerce and not an inferred impact. Lopez held that the
possession of a gun in a local school zone is not economic activity that would have
a substantial effect on commerce.

Question 7. What role does the division of power between the national government
and state governments play in our federal system? What impact does this division
have on the liberty of the individual and power of federal judges? Assess the impact
of the following cases on the division of power between the national and state gov-
ernments. A. United States v. Lopez, 514 U.S. 549 (1995); B. Seminole Tribe of Flor-
ida v. Florida, 517 U.S. 44 (19986); C. Printz v. United States, 521 U.S. 898 (1997);
D. Colleges Savings Bank v. Florida Prepaid Postsecondary Educ. Expense Bd., 119
S Ct. 2219 (1999); E. Alden v. Maine, 119 S Ct. 2240 (1999).

Answer 7. All five of the cases listed demonstrate the tension between the states’
powers and federal power. By a 5-4 majority each case has furthered the interpreta-
tion that the states hold significant power to govern in the primary instance and
the federal government is limited in what it may direct states to do or in when and
where the states may be sued. United States v. Lopez held that the Gun Free School
Zone Act of 1990 was unconstitutional as it exceeded Congress’ power under the
commerce clause. Congress had not shown that regulating this local criminal activ-
ity had a substantial impact affecting interstate commerce. In Seminole Tribe v.
Florida the court also concluded that Congress had exceeded its authority under the
Eleventh Amendment and that Congress cannot authorize suits by individual tribes
against the states to enforce legislation without the states’ consent or waiver. Simi-
larly, in Printz v. U.S. the court also held that the Federal Government may not
compel the states to administer or enact the Brady Act. College Saving Bank v.
Florida again turned to the issue of sovereign immunity in declaring that without
voluntary waiver the Trademark Remedy Clarification Act did not abrogate the
states’ sovereign immunity. Finally, in Alden v. Maine the Supreme Court confirms
that immunity from suit 1s a fundamental aspect of sovereignty that the states en-
joyed before the Constitution’s ratification and it is retained today. The court sup-
ported the state’s position that it could not be sued in state court for Fair Labor
Standards Act violations. This line of cases underscores the prerogatives of the
states and the limitations of federal authority. If I am fortunate to be confirmed 1
will of course follow the holdings and any subsequent decisions.

RESPONSES OF JUDGE MARSHA J. PECHMAN TO QUESTIONS FROM SENATOR ASHCROFT

Question 1. In your view, to what extent, if any, do the rights protected by the
Constitution grow or shrink with changing historical circumstances?

Answer 1. The rights protected by the Constitution do not grow or shrink. They
are from time to time examined in the light of new developments. For example, the
advent of cars and airplanes had an effect on commerce. The telephone and the
internet affect communication. These technical developments may require courts to
review factual circumstances. However, the rights in the Constitution do not change.
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Question 2. If a particular judge or court has a high rate of reversal on appeal,
or by the Supreme Court, is that a problem? If it is, what can and should be done
to remedy that problem?

Answer 2. Yes, a high rate of reversal is a problem. Reversal can be the product
of multiple converging issues. It can be caused by high volume workload, failure to
adhere to precedent, adherence to past precedent, judicial temperament or dis-
ability, failure of the trial court to develop a record for review, and the presentation
on appeal of theories or issues not developed at the trial court level. The corrective
measures for a single judge to take include: identifying or isolating the reason for
reversal, and searching for a pattern and taking remedial steps to rectify the defi-
ciency. It is also the obligation of each judge to assist his or her fellow judges to
work collegially to remedy a problem persistent to the court as a whole.

Question 3. Is “substantive due process” a legitimate constitutional doctrine?

Answer 3. Substantive due process has been recognized by the Supreme Court as
recently as 1997 in the case of Washington v. Glucksberg, 521 U.S. 702. The Court,
in reviewing the statute concerning assisted suicide, held that substantive due proc-
ess has two features. First, that it protects liberties which are deeply rooted in the
Nation’s history and tradition, and second that a careful description of the funda-
mental liberty interest is required. Thus, in very limited circumstances it is a legiti-
mate doctrine.

Question 4. What is your understanding of the holding in United States v. Lopez,
514 U.S. 549 (1995)? What test would you apply to determine if a statute exceeded
the power of Congress to enact under the Commerce Clause?

Answer 4. In U.S. v. Lopez the court held that in the absence of a showing that
the activities in question substantially affected interstate commerce Congress ex-
ceeded its authority under the Commerce Clause by attemgting to criminalize the
possession of a gun in a school zone. The test to apply is whether the regulated ac-
tivity arises out of, or is conmected with, a commercial transaction which, viewed
as a whole, substantially affects interstate commerce.

Question 5. Is there an explicit racial classification that would survive strict scru-
tiny? If yes, please explain what it would be? Would any such classification require
a showing of particularized past discrimination?

Answer 5. The Supreme Court, in Adarand Constructors Inc. v. Peri, indicated
that courts must carefully review any use of race using the strict scrutiny test and
the any program must be narrowly tailored and be based upon a compelling govern-
ment interest. I am unable {o think of any such acceptable classification that would
withstand Adarand’s strict scrutiny test. If confirmed I would, of course, review any
classification by following Adarand and any subsequent case law. Particularized

ast discrimination would be an important relevant factor but would not necessarily
determinative.
_Qu;astion 6. Is there a legislative classification that would fail rational basis re-
view?

Answer 6. Without text to examine, ] am unable to think of any classification
which would fail rational basis review. Rational basis review merely requires that
government show the classification “reasonably relates” to a legitimate government
interest.

Question 7. Is a state program that gives parents a set sum of money to be used
by the parent to pay for tuition at any school they choose, public, private, religious
or non-sectarian constitutional?

Answer 7. The Supreme Court decision in Agostini v. Felton did not squarely
reach the issue of the constitutionality of school vouchers in general, leaving this
issue subject to further development. If presented with a specific case at issue I
would begin my review with the text of the statute, the Constitution, the presump-
tion of comstitutionality, and any precedent set by the Supreme Court and my cir-
cuit.

Question 8. Please define judicial activism. Is Lochner v. New York, 198 US. 45
{1905), an example of judicial activism? Please identify three Supreme Court opin-
ions that you believe are examples of judicial activism (not including Lochner if your
answer to the Prior question was yes). Is Roe v. Wade, 410 U.S. 113 (1973), an ex-
ample of judicial activism?

Answer 8. The definition of judicial activism is when the court ignores precedent
to achieve a desired result in a case and/or substitutes his or her judgment for that
of the legislature. Many judicial scholars have cited Lochner v. New York as an ex-
ample. Other examples have included Dred Scott v. Sanford, Adkins v. Children’s
Hospital of the District of Columbia, and Roe v. Wade. At the time Roe v. Wade was
decided, it was argued by scholars that it was judicial activism. Subsequent case law
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of Webster and C argues that it was founded on precedent. As a District Court
Judge, I will fai y adhere to the decisions made by the Supreme Court regard-
less of label or my personal views.

RESPONSES OF JUDGE MARSHA J. PECHMAN TO QUESTIONS FROM SENATOR SESSIONS

Question 1. What do “;no: believe is the most important Supreme Court decision
of the past 30 years? t do you believe was the worst Supreme Court decision
during this time? Please provide a brief explanation of your answer.

Answer 1. S akingasatrialgxodge,thecasewiththemostdirectim ct to the
trial court is Daubert v. Merrill Dow Pharmaceuticals Inc., 516 U.S. 869 (1995). It
has chan, the way judges must view their role as gatekeepers to ex¥ert testi-
mony, although Washi n State, in State v. Copeland, 130 Wn.2d 244 (1996), has
rejected the analysis of Daubert and continues to apply the Frg: test. As a state
court judge, 1 apply Frye; if confirmed, I would adhere to the Daubert analysis.

Again, as a court judge, the worst decisions are those in which the opinions
are so fractionalized that the rule of law cannot be ascertained or easily Igpplied.
This leaves the rule of law unsettled and the trial judge in a %Juandary urman
v. Georgia, 408 U.S. 238 (1972) is an example where the justices did not speak with
single voice. However, even the most fractionalized opinion must be deciphered and
followed, and it would be inappropriate for a trial judge to label or denigrate any
individual case as the “worst”.

RESPONSES OF JUDGE MARSHA J. PEgHMAN TO QUESTIONS FROM SENATOR BOB
MITH

Question 1. Leaving entirely aside the relevant Supreme Court precedent about
the legal status of unborn chxi dren, do you as an individual believe that the unborn
child is a fellow human being?

Answer 1. As a judicial nominee, I must answer this question in the context of
case law. Moreover, as a State Court trial judge in Washington I am further con-
strained not to provide my personal views on this im&;)rtant question by my oath
and the Washington State e of Judicial Conduct. Washingten Ethic visory
Opinion 90-6 indicates that a judge shall not make any public comment concerning
the judge’s personal views on abortion. If confirmed, I would steadfastly follow the

recedent of Planned Parenthood of Southwestern Pennsylvania v. Casey, 505 U.S.
33 (1992), which holds that the State has a legitimate interest in protecting an un-
born fetus.

Question 2. As you know, the Supreme Court held in Roe v. Wade that the unborn
child has no constitutional right to life before birth. Leaving entirely aside any obli-

ation that you may or may not have as an inferior court judge to follow Supreme
urt p ent, do you as an individual believe that the Supreme Court was legally
and/or morally wrong in determining that an unborn child, even in the final weeks
of pregnancy, has no constitutional right to life?
swer 2. Once again, I recognize that this is very important, however, if I am
privileged to be eonfirmed I must be bound by the case law which has further devel-
oped Roe v. Wade. Casey affirmed the principal that “the state has legitimate inter-
ests from the outset of pregnancy in protecting the health of the woman and the
life of the fetus” (505 U.S. 833 at 846). I would follow this principal. As noted above,
as a sitting trial judge I am constrained from personal comments by Washington
Ethical Advisory Opinion 90-6 which indicates that a judge shall not make any pub-
lic comment on abortion.

Question 3. Do you believe that the Partial-Birth Abortion Ban Act, which Con-
gress has passed twice but which has been vetoed twice by President Clinton, is con-
stitutional?

Answer 3. Legislation enacted by Congress is presumed to be constitutional, and
if I am fortunate to be confirmed, I will of course begin any analysis of the constitu-
tionality of a statute with this premise in mind. I will further look to Casey and
other Supreme Court cases for guidance. I have not read the act and I do not have
an opinion about its constitutionality. In addition, I could not render an advisory
opinion on an issue which may come before me.

Question 4. Do you believe that the Second Amendment to the Constitution of the
United States protects an individual right to keep and bear arms? If so what are
the limits, if any, of that right?

Answer 4. In U.S. v. Miller, 307 U.S. 174 (1939), the Supreme Court protected
the citizen’s right to own firearms that were ordinary militia weapons. Since Miller,
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the court has not addressed the issue. I would, as a District Court Judge, be bound
by this holding, and by any subsequent decisions of the Supreme Court.

Question 5. Do you believe that the death penalty is constitutional?
( ék';ls)wer 5. Yes, the Supreme Court has ruled so in Gregg v. Georgia, 428 U.S. 153
1976).

Question 6. Would you have any personal, moral, or religious qualms about enfore-
ing the death penalty as a judge?

Answer 6. No. I would follow the Gregg precedent and all other subsequent hold-
ings without regard to personal beliefs.

Question 7. If a judge of an inferior court concludes that a Supreme Court prece-
dent is itself clearly unconstitutional, are there any circumstances under which the
Judge may refuse to apply that precedent to the case before him or her?

Answer 7. None of which I am aware.

Question 8. If you were a Supreme Court Justice, under what circumstances
would you vote to overrule a precedent of the Court?

Answer 8. Only the Supreme Court may overrule itself, and even then only when
using the appropriate analysis. In Casey v. Planned Parenthood, the Court outlined
the questions which must be considered when overruling precedent: (1) Whether the
rule has proven to be intolerable because it defies practical workability? (2) Whether
the rule is subject to a kind a reliance that would lend a special hardship to the
consequences of overruling and add inequity to the cost of repudiation? (3) Whether
related principals of law have so far developed as to have left the old rule no more
than a remnant of abandoned doctrine? (4) Whether facts have so changed or have
come to be seen so differently as to have robbed the old rule of significant applica-
tion or justification? These are the principles which the Supreme Court requires to
be apphed before the Court may overrule itseif.

RESPONSES OF CARLOS MURGUIA TO QUESTIONS FROM SENATOR SMITH

Question 1. Leaving entirely aside the relevant Supreme Court precedent about
the legal status of unborn children, do you as an individual believe that the unborn
child is a fellow human being?

Answer 1. As a federal judicial nominee, I feel bound to answer this question in
the context of the law. If I am fortunate to be confirmed as a federal district court
judge, I would be bound to uphold the law, as interpreted by the United States Su-
preme Court and the Court o zzgpeals for the Tenth Circuit. In Planned Parenthood
v. Casey, 505 U.S. 833 (1992), the Supreme Court recognized the state has a legiti-
mate interest in protecting an unborn fetus. I would applgothe relevant judicial
precedent to any questions concerning the rights of the unborn. I want to assure
the Senate Judiciary Committee I have no personal views that would interfere with
my ability to follow and apply precedent.

Question 2. As you know, the Supreme Court held in Roe v. Wade that the unborn
child has no constitutional right to life before birth. Leaving entirely aside any obli-
gation that you may or may not have as an inferior court judge to follow Supreme
Court precedent, do you as an individual believe that the Supreme Court was legally
and/or morally wrong in determining that an unborn child, even in the final weeks
of pregnancy, has no constitutional right to life?

Answer 2. I read Roe v. Wade, 410 U.S. 113 (1973), as holding that the State has
an interest in protecting an unborn fetus, and that this interest becomes more sig-
nificant as the fetus develops. The Court in Planned Parenthood v. Casey, 505 U.S,
833 (1992), further clarified and expanded on this holding. In Casey, The Supreme
Court addressed an unborn child’s constitutional right to life. If confirmed, I would
apply Casey together with other relevant precedent whenever that issue were to be
presented to the court. I want to assure the Senate Judiciary Committee I have no
personal views that would interfere with my ability to follow and apply precedent.

Question 3. Do you believe that the Partial-Birth Abortion Ban Act, which Con-
gress has 1passed twice but which has been vetoed twice by President Clinton, is con-
stitutional?

Answer 3. An Act of Congress is presumed to be constitutional. If partial-birth
abortion legislation were to come before me as a district court judge, I would begin
with that premise, and look to all relevant precedent, including Planned Parenthood
v. Casey, 505 U.S. 833 (1992).

Question 4. Do you believe that the Second Amendment to the Constitution of the
United States protects an individual right to keep and bear arms? If so, what are
the limits, if any, of that right?
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Answer 4. On its face, the Second Amendment g]l)pears to protect a right to keep
and bear arms. Like other constitutional rights, the rights granted by the Second
Amendment are subject to some limitations. If confirmed, I would look to the plain
language of the Second Amendment together with all relevant judicial precedent to
decide any Second Amendment issues.

Question 5. Do you believe the death penalty is constitutional?

Answer 5. The death penalty has been held to be constitutional by the Supreme
Court in Gregg v. Georgia, 428 U.S. 153 (1976). I would follow the holding of the
Supreme Court.

Question 6. Would you have any personal, moral, or religious qualms about enforc-
ing the death penalty as a judge?

Answer 6. No, I do not.

Question 7. If a judge of an inferior court concludes that a Supreme Court prece-
dent ig itself clearly unconstitutional, are there any circumstances under which the
Judge may refuse to apply that precedent to the case before him or her?

Answer 7. None of which I am aware.

Question 8. If you were a Supreme Court Justice, under what circumstances
would you vote to overrule a precedent of the Court?

Answer 8. Overruling a prior decision should be reserved only for rare occasions
and, as the question suggests, only by the Supreme Court. A Supreme Court prece-
dent should only be overruled by the Supreme Court, and only if it is clearly wrong,
if its continued validity causes great injustice, and if no greater injustice would be
caused by its invalidation. Agostini v. Felton, 521 U.S. 203 (1997).

RESPONSE OF CARLOS MURGUIA TO A QUESTION FROM SENATOR SESSIONS

Question 1. What do you believe is the most important Supreme Court decision
of the past 30 years? What do you believe was the worst Supreme Court decision
during this time? Please provide a brief explanation of your answer.

I believe it is difficult to characterize one decision as the “most important” or
“worst.” An important decision was M.L.B. v. S.L.J,, 519 U.S. 102 (1996). The Court
held that the access to an appellate court of a parent whose custody rights have
been terminated cannot be conditioned on the parent’s ability to pay for that access.
The decision reinforces the principle that the legal system should be available to all,
regardless of their ability to pay, esg;ecially when 1issues involving family relation-
ships are involved. I cannot think of a “worst” case within the next 30 years. I do
believe that Lochner v. New York, 195 U.S. 45 (1905) was improperly decided. The
Lochner Court substituted its own social and economic beliefs for the judgment of
a legislative body that had been elected to make those policy choices.

RESPONSES OF CARLOS MURGUIA TO ADDITIONAL QUESTIONS FROM SENATOR
SESSIONS

Question 1A. The majority of your legal career has been spent as a State district
court judge. In fact, your questionnaire indicates that you have spent very little
time in Federal Court as a practitioner. In fact, your questionnaire indicates that
your legal practice has been in State Courts of Record nearly 98 percent of the time,
and in Federal Court only 2 percent of the time. Do you think t your lack of ex-
perience in the Federal sysbem will pose any difficulties for you to effectively serve
as a District Court Judge?

Answer 1A. I would hope not, and I truly do not believe it will. Based on my
training and experience as an attorney and state trial court judge, I believe I can
effectively carry out my duties as a federal district court judge. The Kansas rules
of civil and criminal procedure are patterned after the federal rules and during the
past nine years as a state trial court judge, I have a applied those rules in the cases
that I have heard. Effective July 1, 1993, Kansas began using sentencing guidelines
for the criminal sentencing of convicted felons. The Kansas guidelines are similar
to the federal sentencing guidelines that are presently being used by the federal dis-
trict court. As a state trial court judge, I have been involved in several cases where
federal rights and issues have been raised and ruled on.

Question 1B. What attributes do you bring to bear that will help ensure an effec-
tive transition?

Answer 1B. If I am fortunate enough to be confirmed, I believe my transition
would be comparable to my transition from private practice to the state court bench.
I have extensive experience in effective case management and courtroom control
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that I have developed over the past nine years on the state court bench. I would
also commit the time and effort necessary to familiarize myself with the differences
between the federal and state court systems. I plan to work very diligently to pre-
pare for the different federal procedures used in civil and criminal cases, and to re-
view and study the substantive areas of federal law that are new to me. I am a
hard werker and will conscientiously attempt to carry out my judicial duties fairly
and properly.

Question 24, Your biography also lists that you have been a member of some orga-
nizations that lobby before Congress. At least one of these organizations has taken
very public positions in support of affirmative action programs. In a suit challenging
a government racial classification, preference, quota or set-aside, will you follow the
1995 Adarand v. Pefia decision and subject that racial preference to the strict scru-
tiny standard?

Answer 2A. If I am fortunate enough to be confirmed, I will faithfully uphold the
Constitution of the United States and follow the precedents of the Supreme Court
and the Tenth Cireuit Court of Appeals. I will follow Adarand, and all other rel-
evané, Sgpreme Court precedent, angesubject racial preferences to the strict scrutiny
standard.

Question 2B. In your personal legal opinion, how difficult is it for a government
program or statute to survive strict serutiny?

Answer 2B. Based on the Adarend decision, it is extremely difficult for any gov-
ernment program or statute that is based on racial, or suspect, classifications to sur-
vive strict scrutiny, In Adarand, the Court held that any program or statute which
is based on a racial clagsification is subject to the strict scrutiny test, and the pro-
gram or statute must be narrowly tailored fo respond to a specific compelling state
interest.

Question 2C. As general legal proposition, do you believe that voter referenda
shoul;i be scrutinized more closely by the judiciary than laws enacted by legisla-
tures?

Answer 2C. In my %pinien, voter referenda should be scrutinized in the same
manner as laws enacted by legislatures. A court should begin with the presumption
that the referendum is constitutional. Further analysis would include a review of
the language used in the referendum, the Constitution, and relevant Supreme Court
and appellate court precedent.

RESPONSES OF CARLOS MURGUIA TO QUESTIONS FROM SENATOR ASHCROFT

Question 1. In your view, to what extent, if any, do the rights protected by the
Constitution grow or shrink with changing historical circumstances?

Answer 1. In my opinion, although times may change, the rights contained in the
Constitution stay the same. A federal district court judge should interpret constitu-
tional rights by looking at the language of the Constitution and relevant Supreme
Court precedent.

Question 2. If a particular judge or court has a high rate of reversal on appeasl,
or by the Supreme Court, is that a problem? If it is, what can and should be done
to remedy that problem?

Answer 2. It could be a problem depending on the reasons for the reversals and
the frequency of the reversals. A possible remedy would be for the court to review
the reason(s) for the reversal, such as: are the reversals for procedural or sub-
stantive reasons, is the court failing to make sufficient findings of fact, are the facts
improperly being applied to the law, is the court improperly applying the law, and
is the court not following controlling legal precedent.

Question 3. Is “substantive due process” a legitimate constitutional doctrine?

Answer 3. “Substantive due process” is a term which has been used in different
contexts by various legal commentators and courts. In Washington v. Glucksberg,
521 U.S. 702 (1997), Chief Justice Rehnquist describes twe pri features of “sub-
stantive due process.” First, the Due Process Clause protects se fundamental
rights and liberties which are objectively, deeply rooted in the nation’s history and
tradition. Secondly, the status must provide a careful description of the asserted
fundamental liberty interest. The Glucksberg analysis of the “substantive due proc-
ess” issue serves as a guide for any court that is presented with that issue. In my
opinion, due process is to be interpreted and enforced pursuant to the Constitution
and relevant Supreme Court precedent. A court should not create rights that are
not already in the Constitution.
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Question 4. What is your understanding of the holding in United States v. Lopez,
514 U.S. 549 (1995)7 What test would you apply to determine if a statute exceeded
the power of Congress to enact under the Commerce Clause?

Answer 4. My understanding is Lopez held that provisions of the Gun-Free School
Zones Act of 1990 were unconstitutional based on Congress exceeding its authority
under the Commerce Clause. The Court held that Congress improperly relied on its
authority to regulate interstate commerce to regulate intrastate criminal activity. If
fortunate encugh to be confirmed, the test I would apply would be to begin with
the preswmption that the statue is constitutional, followed by a review of the lan-
guage in the statute, the Constitution, and relevant Supreme Court precedent and
appellate court precedent.

Question 5. Is there an explicit racial classification that would survive strict scru-
tiny? If yes, please explain what it would be? Would any such classification require
a showing of particularized past discrimination?

Answer 5. None of which I am aware. The Supreme Court hoiding in Aderand
v. Pedia, 515 U.8, 200 (1995) is clear that any racial classification is subject to strict
scrutiny analysis. The striet scrutiny analysis is the most stringent analysis a court
may use. The burden would be on the proponent of the classification te prove that
the classification is narrowly tailored fo respond to a specific compelling government
interest.

_Qu?estion 6. Is there a legislative classification that would fail rational basis re-
view?

Answer 6. It would be difficult for a legislative classification to fail a rational
basis review. In City of Cleburne, Texas v. Cleburne Living Center, 473 U.B. 432
(1985), the Court held that legislation is presumed to be valid and will be sustained
if the classification drawn by the legislation is rationally related to a legitimate
state interest. A rational basis review of a legislative classification would depend on
the language used in classification, the Constitution, and relevant Supreme Court
and appellate court precedent.

Question 7. Is a state program that gives parents a set sum of money to be used
by the parents to pay for tuition at any school they choose, public, private, religious
or non-sectarian, constitutional?

Answer 7. A state program based on state legislation has a presumption of con-
stitutionality. In Jackson v. Benson, 578 N.W. 24 602 (1998), cert. denied. 119 S,
Ct. 466 (1998), the Wisconsin Supreme Court upheld a program of this nature by
relying on existing Supreme Court Establishment Clause precedent. An analysis of
the constitutionality of a state program would consist of a review of the language
used in the legislation enacting the state program, the Constitution, and relevant
Supreme Court and appellate court precedent.

Question 8. Please define judicial activism. Is Lochner v. New York, 198 US. 45
(1905) an example of judicial activism? Please identify three Supreme Court opin-
ions that you believe are examples of judicial activism (not including Lochner if your
answer to the prior question was yes). Is Roe v. Wade, 410 U.S. 113 (1973) an exam-
ple of judicial activism?

Answer 8. In my opinion, judicial activism is disregarding the inberent limits on
judicial authority under the Constitution and a judicial activist is a judge who seeks
to legislate from the bench. The role of a judge is not to make laws but to interpret
and enforce the Constitution and be bound by relevant Supreme Court precedent.
1 do not believe that Lochner was properly decided, In Lochner, the Court appears
to have interjected its own personal philosophies and policy views instead of a fair
interpretation of the Constitution. Three other Supreme Court opinions that appear
to be examples of judicial activism are: Adkins v. Childrern’s Hospital, 261 U.S. 525
{1923), in which the Court struck down a District of Columbia minimum wage stat-
ute for women; Jay Burns Baking Co. v. Bryan, 264 U.S. 504 (1924}, in which the
Court struck down a law fixing the weight of loaves of bread; and Morehead v. New
York, 298 U.S. 587 (1936), in which the Court invalidated a state minimum wage
law for women. In Roe, the Court found that a woman has a right to an abortion
based on privacy rights that exist in the “penumbras” of the Constitution. Since Roe,
the Court in Planned Parenthood v. Casey, 505 U.S. 833 (1992), held that the State
had a legitimate interest in protecting an unborn fetus. If I am confirmed as a fed-
eral district court judge, I would be required to follow Supreme Court precedent ir-
respective of my personal views of the holding. I would apply the relevant judicial
precedent to any questions concerning the rights of the unborn.
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RESPONSES OF CARLOS MURGUIA TO QUESTIONS FROM SENATOR HATCH

Question 1, In your view, what does Article III of the Constitution authorize fed-
eral judges to do? Specifically, de you believe that the judicial power encompasses
the power to interpret existing law or to make new law? What are the lmits on
the scope of a federal judge’s power? :

Answer 1. Article IIT vests the judicial power of the United States “in one Su-
preme Court and in such inferior courts as the Congress may from time to time or-
dain and establish.” The judicial power shall extend to all cases arising under the
Constitution and the laws of the United States. The role of a federal judge is to
apply and enforce the Constitution and not to legislate from the bench and make
new laws. In doing se, a court should look at the language of the Constitution, or
statute, and be bound to follow relevant Supreme Court and appellate court prece-
dent. The limits on the scope of federal judicial power are to apply the law only to
cases in controversy and within the court’s jurisdiction.

Question 2. What authorities may a federal judge legitimately use in determining
the legal effect of a statute or constitutional provision? Discuss how the use of these
authorities in consistent with the exercise of the Article I judicial power.

Answer 2. A judge should analyze the legal effect of a statute or constitutional
provision by reviewing the language of the statute or provision, the Constitution and
relevant Supreme Court and appellate court precedent. In reviewing the statute or
provision, a court should look at the text and ;lam meaning of the language used,
and only if that language is ambiguous, should a court resort to an examination of
its legislative history.

Question 3. Please assess the legitimacy of the following three ag roaches to up-
holding a claim based on a constitutional right not previously upbeld by a court (1)
interpretation of the plain meaning of the text and original intent of the Framers
of the Constitution; (2} discernment of the “community’s interpretation” of constitu-
tienal text, see William J. Brennan, The Constitution of the United States: Contem-
porary Ratification, Text and Teaching Symposium, Georgetown University (October
12, 1985); and (3) ratification of an amendment under Article V of the Constitution.
Assess the impact of each approach on the judicial power provided by Article III of
the Constitution.

Answer 3. I believe that only the Supreme Court should consider a claim based
on a constitutional right not previously upheld by a court, and further that consider-
ation should only take place on very rare occasions. In response to the question: (1)
It is presumed legitimate for a judge to review the language used in the Act, statute
or constitutional provision; the language of the Constitution; and relevant Supreme
Court and appellate court precedent. (2) The “community’s interpretation” approach
would be suspect and contrary to the constitutional function of judicial review. (3)
The Constitution is clear that Article V is a legitimate method by which the Con-
stitution may be amended. An amendment enacted pursuant to Article V should be
given the same force and effect as other constitutional rights. Judicial review of that
amendment would be based on its language, the Constitution, and relevant Supreme
Court and appellate court precedent.

Question 4. How would you, if confirmed, analyze a challenge to the constitu-
tionality of a statute in a case that was not one of first impression? In a case of
first impression?

Answer 4. If I am fortunate encugh to be confirmed, my analysis of a case that
is not one of first impression would begin with the presumption that the statute is
constitutional. I would then review the language of the statute, the Constitution,
and relevant Supreme Couri and appellate court precedent. For a case of first im-
pression, it is very rare to find a case that has no existing precedent in one form
or another. However, if a case of first impression were to come before me, I would
review the langnage of the statute, the Constitution, and relevant Supreme Court
and appellate court precedent.

Question 5, In your view, what are the sources of law and methods of interpreta-
tion used in reaching the Court’s judgment in the following cases? How does the use
of these sources of law impact the scope of the judicial power and the federal gov-
ernment's power under Article ITI? (A) Grisweld v. Connecticut, 381 U.8. 479 (1995);
(B) Alden v. Maine, 119 8. Ct. 2240 (1999).

Answer 5A. In Griswold, the Court found a ri%ht to privacy in the Constitution.
The Court looked at the Bill of Rights as a whole and found a right of privacy in
the “penumbras” of the First, Third, Fourth, Fifth, Ninth, and Fourteenth Amend-
ments. The Court found that the state law in question violated an individual’s right
to privacy. The Court’s holding appears to be based on the Court's interpretation
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of the Constitution, a review of the language of the statute in question and relevant
Supreme Court precedent.

Answer 5B. In Alden, the Court held that a State’s sovereign immunity applies
to lawsuits brought in their own state courts (as well as federal courts) by private
individuals. The Court went on to hold that this immunity cannot be abrogated by
Congress acting pursuant to its Article I legislative authority. The Supreme Court’s
holding appears to be based on the Court’s interpretation of the Constitution, ifs re-
view gf the language of the Fair Labor Standards Aect and relevant Supreme Court
precedent.

uestion 6. Compare the following cases with respect to their fidelity to the test

and original intent of the Constitution. Also assess their impact on the judicial

power compared with Congress’s power and on the federal government’s power com-

ared with the power of state governments. (A) Wickard v. Filburn, 317 U.S. 111
?1942); (B) United States v. Lopez, 514 U.S. 549 (1995).

Answer 6A. In Wickard, the Court upheld the provisions of the Agricultural Ad-
justment Act of 1938 dealing with the penalties for exceeding statutory limits on
wheat production based on the Commerce Clause. The Court found that the statute
was constitutional based on C(r)ﬁress’s authority to regulate interstate commerce.
It appears the Court interpre the Constitution to allow Congress to regulate
interstate commerce in this particular area (agriculture), even when the commerce
was entirely intrastate, and in this case, Congressional authority should be given
full foree and effect.

Answer 6B. In Lopez, the Court struck down the Gun-Free Zones Act of 1980
which made it a federal crime to possess firearms within 1000 feet of a school. The
Court found the Act unconstitutionally attempted to use Congress’s right to regulate
interstate commerce by applying it to an intrastate criminal activity. The Court held
that this t of activity as set out in the Act was subject to State regulation and
not federal. The Court held that Congress had failed to appropriately identify the
conditions under which Congress could regulate this intrastate activity. These cases
illustrate the Court’s holding on the limitations of Congressional authority under
the Commerce Clause and the obligation of the Court to preserve the autonomy of
the States within the federal system in this particular area.

uestion 7. What role does the division of power between the national government
and state governments &lay in our federal system? What impact does this division
have on the liberty of the individual and the power of federal judges? Assess the
impact of the following cases on the division of power between the national and
state governments. (A) United States v. Lopez, 5§14 U.S. 549 (1995); (B) Seminole
Tribe of Florida v. Florida, 517 U.8. 44 (1896); (C) Printz v. United States, 521 U.S,
898 (1997); (D) College Savings Bank v. Floride Prepaid Postsecondary Educ. Ex-
pense Bd.,, 119 S. Ct. 2219 (1999); (E) Alden v. Maine, 119 S. Ct. 2240 (1999).

Our system of government is founded on the principle of separation of powers.
The three separate branches of government are each dependent on the other to func-
tion according to their proper constitutional role, The relationship between the fed-
eral government and state governments is similar. The Constitution is the source
for the separation of power doctrine, individual personal liberty rights and the au-
thority of federal judges. Any impact that a separation of power issue may have is
to be guided and decided by the Constitution and relevant Supreme Court prece-
dent. Our justice system has thrived because of the balance of powers and the faith
placed in the judiciary by the American people.

Answer TA. In Lopez, the Court found that Congress’s authority to regulate inter-
state commerce under the Commerce Clause had been exceeded in this Act. The
Court found the Act was intended to address criminal activities that should be bet-
ter left to State regulation under its general police powers. The Court held that Con-
gress had failed to appropriately identify the conditions under which Congress could
regulate this intrastate activity.

Answer 7B. In Seminole Tribe, the Court determined that Congress cannot use
its Commerce power to limit a State’s sovereign immunity from civil suits. The
Court held that suits seeking injunctive relief from violations of federal rights may
only get past the Eleventh Amendment barrier if Congress has not already enacted
a remedial statute to enforce those rights.

Answer 7C. In Printz, the Court found that provisions of the Brady Handgun Vio-
lence Prevention Act requiring state and local law enforcement officers to conduct
background checks on prospective handgun purchasers and to perform certain re-
lated tasks violated the Constitution. Under the principle of dual soverei%nty, the
Court held that the State’s sovereignty was paramount in holding that Congress
may not compel the States to enact or administer a federal regulatory program.
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Answer 7D and E. In College Savings Bank and Alden, the Court held that a
State’s sovereign immunity applies to lawsuits brought against States in state
courts {as well as federal courts). The Court went on to hold that this immunity can-
not be abroﬁzte{i by Congress acting pursuant to its Article I legislative authority.
The Court held that the State’s imamunity does not apply to suits brought by the
United States and can be abrogated by Congress pursuant to the Fourteenth
Amendment, by Congressional attempts to seek voluntary consents to private suits
or by une?ll;i;;ocal waiver of immunity by the States themselves. These cases illus-
trate the limitations that the Court has found in regards to Congress when Con-
gress attempts to encroach on the States’ autonomy.

RESPONSES OF ADALBERTO JORDAN TO QUESTIONS FROM SENATOR HATCH

Question 1. In your view what does Article III of the Constitution authorize fed-
eral judges fo do? Specifically, do you believe that the judicial power encompasses
the power to interpret existing law or to make new law? What are the limits on
the scope of a federal judge’s power?

Answer 1. In my view, Article Il authorizes federal judges to adjudicate concrete
legal controversies where there is proper subject-matter and personal jurisdiction.
Judges are interpreters of constitutional and/or statutory language, and should not
be in the business of making new law.

There are numerous limits on the scope of a federal judge’s power, including the
text of the Constitution, the separation of powers inherent in our governmental
scheme, the respect due to coordinate branches of the federal government, the bal-
ance of ]power between the federal and state governments, the presumption of valid-
ity for legislation, and the “case of controversy” requirement of Article Il of the
Constitution (and its attendant principles, e.g., mootness, ripeness, and standing).

Question 2. What authorities may a federal judge Iegitimateli use in determining
the legal effect of a statute or constitutional provision? Discuss how the use of these
authorities is consistent with the exercise of the Article III judicial er.

Answer 2. A federal judge may properly use the following authorities in deter-
muining the legal effect of a statute or constitutional provision: the text of the provi-
sion; precedent; historical sources which demonstrate the practices existing at the
time of enactment; legal documents or writings which shed light on the intent of
those who drafted the provision {e.g., The Federalist); the legal antecedents of the
provision and judicial interﬁretatiens of those antecedents; legislative history; legal
treaties, commentaries, books, and law review articles; canons of statutory construc-
tion, and legal and non-legal dictionaries.

A judge should begin his or her analysis of a constitutional or statutory provision
with the provision’s language and use the plain meaning of the text to determine
the provision’s legal effect. By focusing on their text of the provision, a judge stays
within his or her Article III authority. There are, however, rare situations when the
provision’s meaning is not apparent from the text, or when there is no constitutiopal
text speaking to the precise question presented, and in those situations the addi-
tional authorities mentioned above ean and should be used to discern the provisien’s
legal effect or the result mandated by the Constitution. See e.g, Printz v. United
States, 521 U.S. 898, 117 8. Ct. 2365, 2370 (1997) (“Because there is no constitu-
tional text speaking to this dprecise question, the answer * * * must be sought in
historical understanding and practice, in the structure of the Constitution, and in
the jurisprudence of this Court.”).

Question 3. Please assess the legitimacy of the following three approaches to up-
holding a claim based on a constitutional right not previously upheld by the court:
{1) interpretation of the (flain meaning of the text and original intent of the framers
of the Constitution; (2) discernment of the “community’s mterpretation” of constitu~
tional text, see William J. Brennan, The Constitution of the United States: Contem-
porary Ratification, Text and Teaching Symposium, Georgetown University (October
12, 1985); and (3) ratification of an amendment under Article V of the Constitution.
Assess the impact of each approach on the judicial power provided by Article III of
the Constitution.

Answer 3. A court acts legitimately when it interprets the plain meaning of the
text and seeks to ascertain the original intent of the Constitution’s framers. A court
also acts properly when it analyzes the ratification of an amendment under Article
V of the Constitution. As explained in my answer to question 2 above, the use of
these authorities is gglrfeetiy consistent with the judicial power conferred by Article
111, A court acts within its proper role when it interprets constitutional text, as well
as when it considers the impact of an amendment to the Constitution. See e.g., Col-
lege Savings Bank v. Florida Prepaid Postsecondary Education Expense Bd., 119 S.
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Ct. 2219, 1999 WL 412639, *3 (1999) (explaining the impact of the Fourteenth
bA:Imndxixent, which was enacted after the Eleventh Amendment, on the federal-state
ance).

I bave not read Justice Brenuan’s materials for the 1985 Georgetown teaching
symposium, though I have found some law review articles referencing those mate-
rials, See e.g, J. Rubenfeld, Reading the Constitution as Spoken, 104 Yale L. J.
1119, 1185 n. 65 (1995). I therefore find it difficult to answer the portion of the
question relating to Justice Brennan’s view of “community interpretation.” If, how-
ever, by “community interpretation” Justice Brennan means that a judge s the
community’s interpretation when he ascertains the meaning of constitutional text
and takes it upon himself or herself to speak for the community when he or ghe
feels the public is mistaken, then in my view the judge has stepped outside of his
or her proper judicial role.

Question 4. How would you, if confirmed, analyze a challenge to the constitu-
tionality of a statute in a case that was not one of first impression? In a case of
first impression?

Answer 4. If a statute was ¢ on constitutional grounds in a case that
was not one of first impression, I would first determine whether there was bindi
precedent from the Supreme Court or the Eleventh Circuit (which I would be boun
to follow). If so, the analysis would end there, and I would apply the binding prece-
dent to resolve the case. If the only cases addressing the issue were not from the
Supreme Court or the Eleventh Circuit, I would read those cases to get an idea of
how other courts had resolved the issue. I would then put those cases to the side,
and determine the meaning of the statute by looking at its text. Next, I would turn
to the constitutional provision at issue, analyze its language and history, and deter-
mine how the provision had been interpreted by courts in other scenarios in order
to discern its core principle(s) and the appropriate standard of review. Finally, I
would review the statue under the relevant constitutional principles, keeping in
mind that legislation is clothed with a presumption of validity and that in our sys-
tem legislatures are not prohibited from enacting innovative legislation to tackle the
problems of the day.

If a statute was challenged on constitutional grounds in a case of first impression,
my analysis would be the same as above, except that I would not be able to use
or rely on any cases directly on point.

Question 5A. In your view, what are the sources of law and methods of interpreta-
tion used in reaching the Court’s judgment in the following cases? How does the use
of these sources of law impact the scope of the judicial power and the federal gov-
ernment’s power under Article 1II? Griswold v. Connecticut, 381 U.S. 479 (1965).

Angwer 5A. In Griswold the Court held that a Connecticut statute prohibiting the
use of contraceptives {as well as the aiding and abetting of such use) was unconsti-
tutional because it violated the marital right of rivayclzy, which was within the pe-
numbras of specific guarantees of the Bill of Rigglts he Court stated that it was
not relying on cases like Lochner because it did not sit as a super-legislature. Ac-
knowledging that the “association of people” was not mentioned in the Constitution
or the Bill of Rights, the Court explained that it had been found, in prior rulings,
to be included in and protected by the First Amendment. Using these rulings and
others, the Court said that specific guarantees of the Bill of Rights had h‘})enumbras,
formed by emanations from those t%;aranbees that help give them life and sub-
stance.” The Court then concluded that marital privacy was ameng those rights in
the zone of privacy protected by the penumbras of the First, Fourth, and Fifth
Amendments. Justices Harlan and White, who concurred in the judgment but did
not join the Court’s opinion, relied on the liberty interest protected by the due proc-
ess clause of the Fourteenth Amendment. The Court’s majority opinion in Griswold,
which concluded that the specific guarantees of the Bill of Rights had penumbras,
expanded the scope of judicial power and limited the ability of the mational and
state governments to legislate in certain areas.

Question 5B. Alden v. Maine, 119 8. Ct. 2240 (1999).

Answer 5B. In Alden, the Court ruled that Congress could not use Article I to sub-
ject a state to suit in state court (in this particular case, for alleged violations of
the Fair Labor Standards Act) without its consent. The Court’s opinion first found
that the Constitution’s structure and history {as well as the Court's cases) made
clear that immunity from suit was a fundamental aspect of the sovereignty enjoyed
by the states prior te ratification, and that such immunity was retained by the
states unless the Constitution or its Amendments altered it. In reaching this initial
conclusion, the Court relied on constitutional text, secondary sources like The Fed-
eralist and Blackstone, past and present Court decisions, the ratification debates,
and the history of the Eleventh endment (which the Court found was enacted
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to restore the original constitutional understanding). The Court’s opinion then con-
cluded that Congress could not subject the states to suit in their own courts under
Article I (though it could do so under the Fourteenth Amendment). The Court relied
on the same sources cited above to reach this conclusion. As the Court put it, its
analysis considered “history, practice, precedent, and the structure of the Constitu-
tion.” Finally, the Court’s opinion found that Maine (the state being sued under the
FLSA) had not waived its immunity or consented to suit.

The Court’s opinion in Alden used traditional sources of judicial interpretation.
The opinion will, it appears, impact the power of the federal government, first by
concluding that Congress cannot subject a state to suit under Article I of the Con-
stitution (but can do so under the Fourteenth Amendment), second by explaining
that a state’s immunity does not bar suits by the federal government, and third by
noting that the federal government can, if it deems a matter to be compelling, sue
a state to further national interests.

Question 6. Compare the following cases with respect to their fidelity to the text
and original intent of the Constitution. Also assess their impact on the judicial
power compared with Congress’ power and on the federal government’s power com-
pared with the power of state governments. (A} Wickard v. Filburn, 317 U.S. 111
{1942); (B} United States v. Lopez, 514 U.S. 549, (1995).

Answer 6A. Wickard and Lopez represent somewhat different—thought not nec-
essarily irreconcilable—vigions of our constitutional structure and the division of
power between the federal and state governments. Wickard, decided unanimously
in 1942 (while the United States was fighting World War II on several fronts), held
that a federal statute ﬁeveming {and limiting} wheat production could constitu-
tionally be applied to wheat not intended to any part for commerce, but wholly for
consumption within the farm in which the wheat was grown. Lopez decided in 1995,
held that Congress had exceeded its authority under the commerce clause by crim-
inalizing the possession of a firearm within a school zone, where the federal statute
did not regulate a commercial activity or contain a requirement that the possession
of the firearm be connected in any way to interstate commerce.

Despite their different results, both opinjons reviewed the relevant constitutional
text as well as the history of federal commercial regulation. In addition, both cases
illustrated the critical role that federal courts play